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American Bankers’ All signs point to a 

Convention. large attendance of 
bankers from all sections of the 
country at the coming convention 
to the American Bankers’ Conven- 
tion, to be held at San Francisco, 
October 20, 21, 22 and 23. We pub- 
lish on another page the programme 
of entertainment which has been 
prepared. The official programme 
is, of course, not ready at the time 
this issue of the “ Journal’’ goes to 
press. We presume considerable dis- 
cussion will be given to the currency 
question, and possibly some resolu- 
tion will be adopted defining the atti- 
tude of the bankers of the country to- 
wards proposed currency legislation. 


The Pennsylvania legis- 
lature has enacted a 
statute, similar to the law passed 


Call Loans 
in Pennsylvania. 


in New York, in 1882, freeing banks 
and other lenders of money from the 
consequences of the usury laws, in 
cases of call loans, secured by col- 
lateral, amounting to $5,000 and 
upwards. It is now lawful in Penn- 
sylvania to contract for any rate 
of interest which may be agreed 
upon in writing by the parties to 
the transaction. The text of the 
act is the same as that of the New 
York law. 


Montana is to be added 
to the list of. states which 
have adopted the uniform Nego- 
tiable Instruments Law. The act 
was approved and went into effect 
March 7 of the present year. Both 
Montana and Idaho, which also en- 
acted the Negotiable Instruments 
Law the present year, had a code 
of law upon negotiable instruments, 
being a part of the Civil Code of 
those states, but these code pro- 
visions upon the subject of nego- 
tiable instruments, are now sup- 
planted by the provisions of the 
Negotiable Instruments Law. 


N. 3. L. 
Montana. 


Raisea We give considerable space 
Checks. in this issue to the decision 
of the supreme court of California 
in the Crocker-Woolworth-Nevada 
Bank case, wherein the first named 
bank, which paid a raised check 
through the San Francisco Clearing 
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House, is denied recovery from the 
Nevada Bank to which it paid the 
check, notwithstanding that bank 
held the check under an unrestricted 
indorsement. We publish a_ special 
article reviewing this case, and show- 
ing the grounds upon which the de- 
cision is based. One important 
feature of the decision is that as the 
San Francisco Clearing House had 
adopted a rule that banks, sending 
checks through the exchanges, should 
stamp their indorsements thereupon, 
which indorsements. should be a 
guaranty of prior indorsements, this 
constituted a special and restricted 
liability of the presenting bank and 
eliminated the liability which would 
otherwise exist under the general 
law, that an indorsement of a bank 
is a warranty that the instrument 
is in all respects what it purports 
to be, under which the presenting 
bank, but for the clearing house rule, 
would have been liable for the money 
received upon the raised check. In 
view of this, and of the fact that 
many other clearing houses through- 
out the country have rules similar 
to that of the San Francisco Clear- 
ing House, defining the indorsement 
stamps of banks as warranting the 
genuineness of indorsements, but pro- 
viding no warranty that the check 
is not raised, we have brought these 
rules to the attention of our read- 
ers in a separate article upon “ Clear- 
ing House Indorsement Stamps,” 
suggesting a consideration of the 
question whether the rules of cer- 
tain of the clearing houses might 
not be given a similar construction, 
by the local courts, as was given 
the San Francisco rules, in which 
event, the responsibility of banks 
receiving payment of raised checks, 
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to those making payment, might be 
denied; and whether, if this result 
was probable or possible to follow 
in any future case of payment of a 
raised check, revision should not be 
made of clearing house rules so 
worded, so as to provide a_respon- 
sibility of the bank presenting paper 
through the exchanges, not only for 
genuineness of prior indorsements, 
but of the amount of the check as well. 


tost The members of the Supreme 
Note. Court of Michigan seem to have 
a faculty of differing radically in 
their views upon important commer. 
cial questions. Not long ago we 
published a decision by that court 
concerning the validity of a check 
signed and issued by the maker with 
a pen line drawn through the payee 
blank, wherein the judges stood two 
against two, and the judgment ac- 
cordingly went as the lower court 
had decided. In this number we pub- 
lish another Michigan decision which 
concerns the payment of a lost note, 
wherein the judges are divided three 
to two, in this case the judgment of 
the lower court being reversed. A 
woman had made her note payable 
at a bank. The payee had mailed 
the note to the bank at the place 
where payable and had advised the 
maker to that effect. The bank 
never received the note and the 
maker, before maturity, was inform- 
ed that it was lost. She refused to 
pay it until it was produced. On the 
day of maturity a person holding 
the note called at her residence and 
asserting that he was the agent of 
the payee and had been sent to col- 
lect, obtained payment from the 
maker and surrendered the note to 
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her. There was an indorsement by 
the payee on the note ‘‘ Pay to 
order of any bank’ etc. but on 
this point all the court agreed that 
such indorsement did not restrict 
payment to a bank but that it might 
be made to the payee or his agent. 
A majority of the court, however, 
took the view that the notice of loss 
which had been given to the maker 
sufficient to put her on in- 
quiry and overcame the presumption 
of payment arising from her posses- 
sion of the note. The two dissent- 
ing judges held, to the contrary, 
that the possession of the note by 
the maker raised the presumption 
that it had been paid and that this 
presumption was not overcome by 
the facts of the case. Under the 
majority ruling there must be a new 
trial of this casein which the maker, 
who paid the note after notice of 
its loss, must show what care she 
exercised in making payment to the 
holder, and from the new facts it 
will then be determined whether the 
note in her hands is to be regarded 
as paid or not—in other words, 
whether the presumption of payment 
arising from its possession is to re- 
main, or to be overcome, in the 
light of all the facts of the case. 


was 


Notaries in 
Pennsylvania. Jature of Pennsylvania 
has to a limited extent, removed the 
ban of incapacity which, since 1840, 
has been placed upon all stockhold- 
ers, directors and clerks of banks, 
prohibiting them from holding the 
office of notary public. Stockhold- 
ers, directors and clerks of banks 
are now, by legislation enacted the 
present year, permitted to hold the 


We notice that the legis- 
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office of notary public, and enjoy its 
emoluments in the form of fat fees 
for administering oaths, taking ac- 
knowledgments, and making protests 
for other banks, but they are still 
incapacitated from acting as notary 
for the particular bank in which 
they may hold stock, or the office 
of director, or may be employed as 
clerk. 

Prior to 1840, there was no such 
exclusion from the notarial office, 
of notaries who might be connected 
with banking institutions, and no- 
taries, once appointed, held office 
during good behavior. What par- 
ticular acts or misconduct upon the 
part of certain individual notaries 
occurred at about that period to 
call for the legislative exclusion of 
bank men from the notarial office, 
we do not know, but the legislature 
of 1840 enacted that so much of the 
former law “as provides that no- 
taries public shall hold their com- 
missions during good behavior, is 
hereby repealed, and notaries public 
hereafter appointed shall hold their 
respective commissions for the term 
of three years, if they shall so long 
behave themselves well, and no long- 
er;’’ and it then prohibited stock- 
holders, directors, cashiers, tellers, 
clerks, or other officers of banks 
from holding the office of notary at 
all. 

A judicial explanation of the rea- 
sons underlying this prohibitory leg- 
islation of 1840 was given by Chief 
Justice Black of the supreme court 
of Pennsylvania, in the year 1852, 
in the case of Commonwealth v. 
Pyle. Judge Black then said: ‘‘ The 
functions of a notary are so much 
more likely to be required by banks, 
and to be exercised in their favor 
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and for their benefit, than for that of 
individuals, that such officers are 
not needed or appointed in places 
where banks are not located. A no- 
tary has a sort of judicial power. 
His protests, attestations and other 
Official acts, certified under his hand 
and seal of office, are evidence of 
the facts therein certified. It is neces- 
sary, therefore, that he should not 
be interested in favor of the parties 
who are oftenest invoking his ser- 
vices.”’ 

The case in which these remarks 
were made was the first one where- 
in the act of 1840 was judicially ap- 
plied. One B. Franklin Pyle had 
been commissioned a notary for the 
term of three years for the county 
of Chester, on the 13th of December 
1851. Prior to this day, Pyle had 
been a stockholder in the Bank of 
Chester County, but in anticipation 
of being appointed notary public, he 
sold his stock on the same day the 
commission was issued. Three days 
later, Pyle received his notarial com- 
mission and took the oath of office. 
Before the date of this commission, 
Pyle’s father had died, owning stock 
in the bank, which he bequeathed to 
Pyle and others. The court held 
that, so far as Pyle’s own stock was 
concerned, he had gotten rid of his 
disqualification, before being sworn, 
and this was sufficient; but that as 
legatee, he was still a bank stock- 
holder, hence this order was made by 
the supreme court: 


‘It is therefore considered and 
adjudged by the court here, that 
the said Benjamin F. Pyle do not 
in any manner intermeddle or con- 
cern himself in or about the holding 
of or exercising the duties of said 
office of notary public, in virtue of 
the supposed commission granted 


LAW JOURNAL, 


him by the governor, on the 13th 
of December, 1851; but that the 
said Benjamin F. Pyle be absolutely 
forejudged and excluded from holding 
or exercising the said office.”’ 


The act of 1840 has given rise to 
several other questions concerning 
the eligibility of particular individ- 
uals, which have been passed upon 
by the Pennsylvania courts. It has 
been held that a stenographer and 
typewriter employed by a trust com- 
pany is an employee within the 
meaning of the act of 1840 and is 
therefore ineligible for appointment 
as notary public; also that a cash- 
ier of a savings bank incorporated 
under the act of May 20, 1899 is 
ineligible, and the mere fact that that 
act prohibits the bank from dealing 
in commercial paper, does not re- 
move the disqualification. 

In a few other states, the legisla- 
tures have enacted prohibitive legis- 
lation applicable to notaries who 
are connected with banks, but in 
the large majority, no statutory 
prohibition exists. It is a common 
practice in many states in the west, 
for the cashier of a small bank, who 
is its manager, to hold the office of 
notary, and to act in that capacity 
in making protests of the bank’s 
paper. The courts have judicially 
upheld the legality and validity of 
such protests in cases, of course, 
where no statutory prohibition made 
them unlawful. Many cashiers or 
other officers of banks and other 
corporations also act as notaries in 
the taking of acknowledgments of 
deeds and mortgages made to their 
institutions. Where the notary is 
not a stockholder, but only an off- 
cer, the great weight of judicial 
opinion favors the validity of the 
acknowledgment; but where the no- 
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tary is interested as a stockholder 
of the mortgagee, the courts have 
quite generally held the acknowledg- 
ment void, although some courts 
have upheld them; further, in some 
states where such acknowledgments 
have been held invalid by the courts, 
the legislatures have passed acts, 
validating past transactions of this 
character. 

Bringing to view the legislation in 
Pennsylvania and a few other states 
prohibiting persons connected with 
banks from acting as notaries in the 
business of such banks, on the one 
hand, and, on the other, the unpro- 
hibited practice in many states of 
bank officers, who are notaries, 
attending to all the bank’s notary 
business, the practice even extending 
so far (in a few states) as to call 
forth legislative ratification of trans- 
actions where a mortgage to a bank 
has been acknowledged before a no- 
tary who was a stockholder of the 
mortgagee, it is evident that there 
is a wide difference of view, legisla- 
tive as wellas judicial, upon the ques- 
tion of the competency ofa notary 
public to act as such in the business 
of a bank with which he is connect- 
ed. This difference ranges from the 
one extreme of view that a man 
connected with a bank should not 
be a notary at all (now repealed 
in Pennsylvania) ; extends along the 
line of view that a bank man may 
be a notary, but should not act as 
such in connection with the bank’s 
business (the view now established 
in Pennsylvania); extends further 
to the view that where the bank 
man is not a_ stockholder, but 
only an officer of the bank, he 
can, as notary, act in the bank’s 
business, both in the making of pro- 
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tests and the taking of acknowledg- 
ments of mortgages running to the 
bank; ranges still further to the 
view that where the notary is, also, 
interested in the bank as stockhold- 
er, he may protest paper owned by 
the bank, but should not be per- 
mitted to take acknowledgments of 
mortgages executed to his institu- 
tion; and finally reaches the op- 
posite extreme that, although stock- 
holder, the notary should be per- 
mitted, not only to make protests 
but to take acknowledgments for his 
bank. 

We shall not here discuss which 
view is the correct one, or whether 
the needs for notarial services of a 
locality where one view prevails are 
better or worse served in this res- 
pect, than the needs ofa locality 
where a different law obtains. This 
note is merely for the purpose of 
calling attention to the fact that 
the Pennsylvania law upon the sub- 
ject has now been changed so that 
all persons. connected with banks 
in that state from president down, 
are eligible to hold commissions as 
notaries public, a privilege which 
has been denied this class of citi- 
zens for over sixty years, the privi- 
lege, however, being restricted to 
notarial business for others than 
the banks with which they are con- 
nected. 


Counterfeit In our last issue, we pub- 


Money —jished the resolutions adopt- 


ed by the Houston Clearing House 
Association, reciting the provisions 
of section 3583, U.S. Revised Stat- 
utes which require officers of the 
government and of national banks 
to write or stamp the words ‘‘counter- 
feit,”’ ‘‘ altered’’ or ‘“ worthless”’ 
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upon fraudulent notes intended to 
circulate as money and presented at 
their places of business, and con- 
stituting these provisions a rule to 
be observed by all members of the 
association, with the additional re- 
quirement that the word ‘ counter- 
feit”’ shall be stamped with indelible 
rubber stamp in letters not less than 
¥% inch high on the face of counter- 
feit bills. Further, requiring that 
spurious coins shall be defaced by 
indenting the word ‘“ bad"’ with 
steel punch. 

In this connection, we are advised 
by Mr. C. A. Ruggles, manager of 
the Boston Clearing House, that on 
April 15th last, the Boston Clearing 
House Association adopted resolu- 
tions with the same end in view, for 
thetreatment of counterfeit currency. 
We publish a copy of these resolu- 
tions elsewhere in this number. They 
recite the provisions of section 3583 
of the Revised Statutes, and con- 
stitute such provisions a rule to be 
strictly observed by all members of 
the Association and all banks clear- 
ing through them; but they do 
not contain the additional require- 
ments as to nature of the stamp on 
counterfeit bids, and for the indent- 
ing of spurious coins, which are 
specified by the Houston Associa- 
tion. 


Days of Grace The legislature of Georgia 
in Georgia. has abolished days of 
grace on all instruments dated’on 
and after the first of October next. 
The text of the law, which was ap- 
proved August 7, is published else- 
where. In some states the abolish- 
ing of days of grace seems to be a 
stepping stone to the enactment of 
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the Negotiable Instruments Law in 
its entirety. The enactment 
that codification of the rules 
of the law merchant seems to 
be too much of an innovation upon 
the established order of things to 
merit immediate approval, but an 
entering wedge, such as the doing 
away with grace laws, is successfully 
made as a beginning of the process 
of reform, which makes easier, 


of 


in 


course of time, the simplification, by 
codification, of the main body of 
rules governing negotiable paper. 


of Mis- 
souri, at the 1903 session, 
made several changes in the existing 
laws affecting banks. The laws re- 
garding private banks are amended 
so that profits cannot be distributed 
to owners, without first setting apart 
20 per cent. of the net profits each 
year to surplus account, until the 
surplus fund equals twenty per cent. 
of the capital; further, the surplus 
must not be diminished, except in 
pat ment of losses, and after undivid- 
ed profits are first used to make 
such payment There are certain 
other changes, with reference to the 
sworn statei.ent to be made by 
private bankers. The law which pro- 
hibited banks or persons, other than 
savings banks, to use the term “‘sav- 
ings bank”’ in their signs or in ad- 
vertising has been r-pealed. Certain 
increases have been made in the 
fees of bank examiners, and a new 
and shorter form of bank statement 
has been provided. The text of all 
these new laws, with changes noted, 
will be found elsewhere in the “‘ Jour- 
nal” 


New Missouri Lhe legislature 
Legislation. 
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RAISED CHECK DECISION. 


THE CROCKER-WOOLWORTH RAISED CHECK DECISION. 


The daily presentment and pay- 
ment through the nearly 100 clear- 
ing houses in the United States of 
checks and other items representing 
hundreds of millions of dollars, re- 
quires the establishment of fixed, 
definite and clear rules to determine 
the responsibility, as between the 
banks receiving and the banks mak- 
ing payment, in all cases where checks 
or other items mingled with the 
genuine clearings are invalid or 
worthless by reason of forgery or 
any other cause. 

Growing out of numerous disputes 
and controversies, the courts of the 
country have declared rules of law 
governing such cases, and in many 
instances, these legal rules have been 
supplemented or modified by rules 
adopted by the banks in a particu- 
lar clearing house, designed to make 
more definite and exact, the respec- 
tive responsibilities and remedies of 
the associated banks in various cases 
where forged, irregularly transferred, 
or worthless paper has been present- 
ed and paid through the exchanges. 

Among the worthless or spurious 
paper occasionally found current, 
forged checks and checks originally 
genuine which have been tainted by 
forgery, are the most common. A 
check may be forged throughout, in- 
cluding the depositor’s signature, or 
it may be a genuine check, upon 
which the signature of the payee or 
indorsee has been forged as indorser, 
or written without authority, or the 
originally genuine check may be 
forged by raising the amount, chang- 


ing the date, or otherwise altering 
its terms. 

All these three classes of forgery 
(1) of signature of depositor (2) of 
indorsement (3) by raising amount, 
have been frequently perpetrated, 
and the controversies engendered, as 
between the bank which has paid 
the check, and the bank which has 
received payment, have been, gener- 
ally speaking and not taking into 
account particular qualifying cireum- 
stances, settled by the courts as fol- 
lows : 

The bank upon which a check is 
drawn, being chargeable with know- 
ledge of its depositor’s signature, is 
responsible where it has paid a check 
bearing forgery of such signature, 
and cannot recover the money from 
the bank which has received pay- 
ment in the absence of special cir- 
cumstances entitling a recovery. But 
where a bank pays a check upon for- 
gery of an indorsement, or the 
amount of which has been raised or 
the terms altered, these being mat- 
ters which the payor bank is no 
more bound to know than the bank 
receiving payment, a recovery of the 
money paid has generally been al- 
lowed, except where the receiving 
bank has held the check under an 
indorsement ‘for collection,’’ in 
which case, the form of the indorse- 
ment carrying notice of its agency, 
its responsibility ceases upon pay- 
ment of the money collected to its 
principal. 

The above, we believe, is a fair 
statement of the substance of judi- 
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cial decision throughout the country, 
the theory upon which recovery by a 
bank paying from a_ bank receiving 
payment of a raised or indorsement- 
forged check, has been allowed, being 
that the receiving bank, by its in- 
dorsement, or by the mere fact of 
collecting without indorsement, war- 
rants the genuineness of the amount 
and indorsements and of the check 
generally, save the drawer’s signa- 
ture, and is liable for breach of war- 
ranty; or upon the theory that the 
receiving bank, being apparent owner 
under unrestricted indorsement of 
the check, has received money there- 
on, without consideration, paid 
through mistake, which in good con- 
science it cannot retain. 


These general judicial results, we 


believe, accord with the understand- 
ing of the hanks which are associa- 
ted in the clearing houses. 
it to be the general 


We believe 
understanding 
that as between the bank which pre- 
sents and receives payment, and the 
bank which pays, a check through 
the clearing house which turns out 
to have either a forged indorsement, 
or to be raised in amount, the bank 
of payment relies upon the respon- 
sibility of the bank receiving pay- 
ment to make it good, in the ab- 
sence of special circumstances chang- 
ing the equities of the case. We do 
not think clearing house banks would, 
as a general practice, pay checks 
drawn upon them unless they could 
rely upon the responsibility of the 
presenting bank for genuineness 
of the amount, as well as of the in- 
dorsement, and that if no rule of law 
existed which gave them such re- 
course, they would provide a special 
rule to that effect. This is demon- 
strated by the action of the New 
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York Clearing House, followed by cer- 
tain other clearing houses, conse. 
quent upon the decision of the New 
York court of appeais in the case of 
National Park Bank v.Seaboard Bank 
afew years ago. A check on the 
Park was raised in amount and in- 
dorsed ‘‘ for collection ’’ to the Sea- 
board. It was paid through the 
clearing house by Park to Seaboard 
and the amount paid over by the 
Seaboard to its principal. The Park 
looked to the Seaboard for the amount, 
but the court of appeals held that 
the indorsement ‘‘for collection ’’ to 
the Seaboard showed that the latter 
was agent only, and that its _liabil- 
ity as agent ceased when it parted 
with the funds to its principal. The 
banks in the New York clearing 
house had always looked to the res- 
ponsibility of the bank receiving pay- 
ment, both in cases of raised checks 
and of forged indorsements. This de- 
cision showed that such responsibil- 
ity did not exist where the bank re- 
ceiving payment was an_ indorsee 
‘* for collection.”” A rule was there- 
upon adopted, prohibiting the send- 
ing of checks through the exchanges 
which had restricted indorsements 
such as “ for collection,’ unless _ ex- 
pressly guaranteed by the sending 
bank. The New York clearing house 
does not provide a rule that the 
bank receiving payment, under an 
unrestricted indorsement of a check 
to it, shall be responsible to the bank 
making payment, for genuineness of 
amount, or of indorsements, but this 
responsibility is relied on, as_ exist- 
ing by virtue of the general judicial 
law of the state. 

It being both in accordance with 
the general understanding of bank- 
ers, and the general trend of judicial 
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opinion that, not only where an in. 
dorsement is forged, but where the 
amount of a check is raised, the bank 
making payment is entitled to re- 
cover from the bank, or other per- 
son, receiving payment, either through 
or outside the clearing house, in the 
absence of special circumstances mak- 
ing such recovery inequitable, the 
decision of the supreme court of Cali- 
fornia in the Crocker-Wooiworth- 
Nevada Bank case, will come as a 
surprise to many. In that case a 
check on the Crocker-Woolworth 
drawn by a bank correspondent for 
$12 to the order of a depositor in 
the Nevada Bank was raised by the 
latter to $22,000 and the date 
changed. It wasindorsed generally 
by him (a _ title-conveying form of 
indorsement, as distinguished from 
an agent-creating ‘‘for collection ”’ 
indorsement) and deposited in the 
Nevada Bank. This bank took it 


for collection (that is, it would not 
have paid out the amount to its de- 
positor before itself receiving pay- 
ment) and sent it through the San- 
Francisco Clearing House under its 
regular clearing house indorsement 


stamp, receiving payment in the 
regular way. The day following, the 
Nevada Bank honored its deposi- 
tor’s check for $20,000 of this 
amount, with whichhe fled. Eighteen 
days later, the Crocker-Woolworth 
bank discovered the forgery and de- 
manded repayment. 

This is just such a case which, had 
it occurred in the New York clearing 
house, the bank receiving payment 
would have been held responsible, 
under the law of New York, as war 
tantor of genuineness; or on the 
theory that, being apparent owner 
of the check under unrestricted in- 
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dorsement, and the receiver of the 
payor bank’s money, without con- 
sideration, paid by mistake, it would 
not be permitted in equity to retain 
it, as the payor would be entitled to 
the presumption that, in making 
the payment, it relied on the receiv- 
ing bank’s apparent ownership, and 
responsibility as such. And this was 
the result reached by the Superior 
Court of San Francisco. But the 
supreme court of California now 
holds (one justice alone dissenting) 
that the Nevada Bank is not respon- 
sible for the return of this money to 
the Crocker-Woolworth bank, and 
that the loss must fall upon the 
latter. 

It will be of interest to analyse 
the lengthy opinion of the supreme 
court of California to learn the 
theory or basis upon which its de- 
cision rests. The decision is found- 
ed upon the broad principle that 
where equally innocent persons have 
dealt with one another under a mis- 
take, the loss is ordinarily left where 
the parties have placed it, unless it 
is against conscience for the one re- 
ceiving money paid by mistake to 
retain it. The court assumes both 
parties equally innocent, states that 
the affirmative error in the case was 
the payment of the check, that by 
reason of this error the receiving 
bank changed its position, paying 
the money to the forger, and it 
would suffer loss if compelled to re- 
fund. Hence, its refusal to refund is 
not against conscience and the bank 
which paid the check must be the 
loser, unless there is something pecu- 
liar in the case—some especial act of 
the receiving bank—to take it out 
of the operation of these principles. 

The court concedes that had the re- 
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ceiving bank represented itself to be 
owner of the check and had the pay- 
ing bank relied upon such _represen- 
tation, it would be entitled to re. 
cover. But it finds no evidence in 
the case to support such a represen- 
tation and reliance. The receiving 
bank was in fact agent, and the fact 
that the check was unrestrictedly in- 
dorsed to it is not regarded by the 
court as investing it with the ap- 
parent owrership. Common _ know- 
ledge and experience, says the court, 
inform everybody that it is the uni- 
form practice of banks to take such 
checks from their depositors for col- 
lection only, and it will not be as- 
sumed in favor of the payor bank, 
possessing this knowledge, that in 
this particular instance it put re- 
liance upon the supposed owner- 
ship of the receiving bank. In fact, 


the court points to certain testimony 
of the cashier of the payor bank 


tending to establish their belief that 
the receiving bank was acting as 
collecting agent. Nor was there any 
representation of ownership, the 
court asserts, by reason of the in- 
dorsement of the check by the re- 
ceiving bank with its stamp as pro- 
vided by the clearing house rules, 
coupled with the presentation through 
the clearing house, and an _ elabor- 
ate consideration of the effect of 
these rules is given to support this 
assertion. Hence, no liability of the 
receiving bank to refund can be 
based on the ground that it repre- 
sented itself owner of the check and 
that the payor bank relied _there- 
on. 

The court further concedes that 
under the law of California the in- 
dorser of a check warrants that it 
is in all respects what it purports 
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to be; but while this is the ordin. 
ary legal effect of a general indorse- 
ment, in this case, the San Fran- 
cisco Clearing House, the court 
points out, enacted a special law of 
indorsements, which supplanted the 
general law of the state, and under 
the clearing house law, says the 
court, there was eliminated from the 
warranty of indorsement, the war- 
ranty that the instrument is in all 
respects what it purports to be, 
Hence, the receiving bank cannot be 
held as warrantor of genuineness of 
amount by reason of its indorse- 
ment. Nor, said the court, does the 
principle of law apply that the 
mere presentation of a check for 
payment, without indorsement, and 
receipt of the money, is a warranty 
of its genuineness in all respects, and 
the equivalent of an indorsement, 
for the reason that the liability of 
the presenting bank being restricted 
and limited by the clearing house 
indorsement, cannot be enlarged to 
the liability of a general indorser; 
or, looked upon in the light that 
the presentment and payment 
amounts to a sale, with warranty 
by the seller, the California rule is 
that the seller does not warrant 
genuineness, but only that he has 
no knowledge of defects. 

The court finding no ground of 
liability of the bank receiving pay- 
ment arising out of any of the above 
considerations, gives effect to the 
broad, first stated principle under 
which it is held not to be against 
conscience for the receiving bank to 
refuse to refund the money. 

Mr. Justice Shaw alone dissents, 
holding to the view that possession 
of a check, like the possession of any 
other article of personal property, 
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raises a presumption of ownership 
in the possessor which it would take 
evidence to remove; and that one 
who presents a check for payment, 
by the mere act of presentation, rep- 
resents that the check so presented 
is all that, upon its face, it purports 
tobe. There was, therefore, a false 
representation of a material fact by 
the presenting bank, although ignor- 
antly made, and the payor bank, 
upon its innocent mistake in as- 
suming the false check to be genu- 
ine, and in reliance upon the im- 
plied representation, paid the full 
amount of the check. It is, there- 
fore, entitled to recover upon the 
principle that one who pays money 
without consideration, and upon a 
mistake of a material fact, may re- 
cover it in an action against the 
person who received it. 

We shall attempt no extended com- 
ment upon the decision of the su- 
preme court of California in this 
We believe, as we have already 
said, that it is contrary to the gen- 
eral trend of decision in this coun- 
try, as well as to the general un- 
derstanding of bankers which is 
that as between the bank present- 
ing for payment a check indorsed to 
it unrestrictedly and not as agent for 
collection, and the bank making 
payment, the latter is entitled to 
look to the presenting bank where 
the amount has been raised, equally 
as where a prior indorsement has 
been forged, unless there are some 
special circumstances of negligence 
on the part of the paying bank which 
would make it inequitable to recov- 
er. Differing from the general theory 
that a bank to which a check is in- 
dorsed unrestrictedly is the apparent 
owner, responsible as such Tor genu- 


case. 
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ineness of indorsements and amount, 
and that the payor bank has a right 
to rely upon such responsibility in 
paying the check, the supreme court 
of California declares that such bank, 
presenting the check for payment 
through the clearing house, is, pre- 
sumptively, an agent only, not res- 
ponsible for genuineness, and not 
required to refund money received 
on a raised check, after it has parted 
with the money to its principal. 
Furthermore, the law of California 
under which the indorsement of a 
bank, to which a check had been in- 
dorsed unrestrictedly, would consti- 
tute a warranty that it isin all res- 
pects what it purports to be, is held 
to be abrogated and supplanted by 
the special clearing house law de- 
fining the effect of an indorsement 
by the presenting bank, under which 
such warrantor liability for genuine- 
ness of amount is eliminated, and a 
special and restricted liability pro- 
vided, excluding the larger warrant- 
or liability, otherwise imposed by 
the law upon a bank which, as _ in- 
dorsee under an unrestricted indorse- 
ment, collects a raised check from 
the drawee, either with or without 
its indorsement thereon. 

This last stated effect of the Cali- 
fornia decision calls for serious 
consideration not only in San Fran- 
cisco, and in Los Angeles whose 
clearing house indorsement-liability 
rules are similar, but also in a 
number of other cities in this coun- 
try where the clearing house banks 
have provided rules defining the ef- 
fect of indorsements of paper pre- 
sented by its members. If such rules 
are to be construed as providing a 
special liability only, according to 
their terms, and as changing the 
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legal liability imposed by the gen- 
eral law upon indorsers of com- 
mercial paper, or those who col- 
lect paper, without indorsement, 
which they hold under unrestricted 
indorsements, then, as in the ma- 
jority of cases such rules provide 
simply a warranty of genuineness 
of prior indorsements, but do not 
include a warranty that the amount 
is genuine, the situation would seem 
to call for a wholesale revision of 
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clearing house rules on this point, 
unless the banks in any clearing 
house were willing to take upon 
themselves the risk, in paying all 
checks through the exchanges, of 
genuineness of amount, without re. 
course upon the presenting bank 
for money paid them upon raised 
checks. In view of the importance 
of this aspect of the subject, we 
discuss it specially in another 
article in this number. 


OUR GROWING COMMERCE. 


The contrast between the extent 
and volume of our commerce in 1903 
and that of 1893 is illustrated by 


figures just presented by the Depart- 
ment of Commerceand Labor,through 
its Bureau of Statistics, showing the 
imports from and exports to each 
of the grand divisions of the world 
in 1893 and in 1903. According to 


these statistics, imports have grown 
from 866 millions to 1,025 millions, 
an increase of 159 millions, and ex- 
ports have grown from 847 millions 
to 1,420 millions, an increase of 573 
millions. Of the increase in imports, 
92 millions comes from Europe, 55 
millions from Asia, and about 5 mil- 
lionseachfrom North America, South 
America, and Africa. Imports from 
Oceania show an apparent falling 
off of about 5 millions, but this is 
due to the fact that the merchandise 
brought from Hawaii is no longer 
classed as imports, Hawaii being now 
a territory of the United States. If 
this were included in the figures of 
imports in 1903, it would show a 
growth of imports from Oceania of 
about 20 millions. 

On the export side the showing is 
equally interesting. Of the 573 mil- 


lions of increase, 367 millions was 
to Europe, 94 millions to North 
America, 41 millions to ‘sia, 33 
millions to Africa, 26 millions to 
Oceania, and 8 millions to South 
Americ:. In case the shipments to 
Hawaii were included, the increase to 
Oceania would be about 36 millions. 
In case those to Porto Rico were in- 
cluded, the increase to North America 
would be over 100 millions. 

Even more interesting is the show- 
ing in gain in exports to each of 
the principal countries of the world. 
This includes only ten countries, 
United Kingdom, Germany, France, 
Netherlands, Belgium,Canada, Mexico, 
China, Japan, Australia, yet to 
these were sent 1,159 million dol- 
lars’ worth of the total exports of 
1903, leaving only 261 millions sent 
to all the other countries. To Ger- 
many the exports show a growth of 
110 millions from 1893 to 1903; to 
the United Kingdom, 103 millions; 
to Canada, 77 millions; to Nether- 
lands, 40 millions; France, 31 mil- 
lions; Mexico, 23 millions; Australia, 
22 millions; Belgium, #1 millions; 
Japan, 17 millions; China, 15 millions, 
and toallothercountries, 112 millions. 
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CLEARING HOUSE INDORSEMENT STAMPS. 


A consideration of the legal effect of indorsement stamps provided by the 
rules of many clearing houses to be used in presenting paper for pay- 
ment through the exchanges; with especial reference to whether the 


general rules of commercial law, that indorsers of commercial 


paper 


warrant the genuineness of prior indorsements and of the entire in- 
strument, with the exception of the drawer’s signature, are modified 
or supplanted by the special and restricted liability defined by clear- 
ing house rules. 


. Liability of General Indorser. 

2, Collection Through Clearing House. 

. Indorsement-Stamp Liability in San Fran- 
cisco Clearing Hcuse. 

. Similar Indorsement-Stamp Liability in other 
Clearing Houses. 

5. Clearing House Indorsement Stamps Pro- 
viding Liability of General Indorser. 

Indorsement Stamps with Liability Unde- 

fined. 


. No Provision in other Clearing Houses. 


Summary. 


LIABILITY OF GENERAL INDORSER. 


Checks and other negotiable paper, 
payable to order, are transferred by 
indorsement of the holder and, in 
addition to the indorser’s contin- 
gent liability to pay the amount if 
the primary debtor does not, the 
law merchant provides a warrantor 
liability by every indorser who holds 
an instrument under a general or 
unrestricted indorsement, and trans- 
fers it, to all subsequent holders, 
that the instrument is genuine and 
in all respects what it purports to 
be—this warranty including the genu- 
ineness of the amount and of 
the signatures of prior indors- 
ers, and of the instrument 
in all respects except the genu- 


ineness of the drawer’s signature of 
a bill or check. \\ hen the holder of 
a check, under unrestricted indorse- 
ment, presents it to the drawee and 
receives payment after himself in- 
dorsing it, and the check turns out 
to have been raised in amount, or 
to bear a prior forged indorsement, 
many courts hold that this warran- 
tor liability of the indorser, extends 
to the drawee which pays the check, 
as well as to a subsequent purchas- 
er, although the Supreme Court of 
Massachusetts* has_ recently held 
that there is no indorser’s war- 
ranty to a drawee, but that the lia: 
bility of one, holding a check under 
unrestricted indorsement, to refund to 
the drawee money collected thereon 
on the ground that it has been 
raised, rests on the principle that 
one who receives money, without 
consideration, under a mistake of 
fact, must return the same, it being 
against conscience for him to retain 
it. Sometimes, also, the holder of a 
check under unrestricted indorsement, 
will collect it from the drawee with- 
out indorsing it at all. Here, if it 
turns out to be raised, or a_ prior 
indorsement forged, the courts in 

* See BANKING LAW JOURNAL for January, 
1903, page 21. 





574 THE BANKING 


New York and in many other states 
hold that the liability of the one 
receiving payment from the drawee, 
is the same as if he had indorsed 
it—in other words one who collects 
a check from the drawee, either with 
or without indorsement, is a_ war- 
rantor of its genuineness to the 
drawee, and is liable to the latter 
for money received thereon where 
the check turns out to be raised in 
amount or a_ prior indorsement 
thereon has been forged In short, 
the general trend of judicial authcr- 
ity throughout the country is to 
hold one, who receives payment of 
acheck from the drawee which proves 
a forgery in the respects indicated, 
liable to the drawee either (1) as 
indorser who warrants genuineness; 
or (2) as warrantor of genuineness 
without indorsement; or (3) as a 
receiver of money, without considera- 
tion, which he cannot retain as 


against the true owner who has 
paid it to him by mistake and with- 
out negligence. 


COLLECTION THROUGIL CLEARING HOUSE. 


In all the larger cities of the coun- 
try, clearing house associations of 
the banks have been established to 
facilitate the collection of checks 
and drafts held by each bank against 
the other. Ordinarily, in these clear- 
ing houses, the general law of war- 
ranty and of responsibility by the 
holder of a check, under unrestrict- 
ed indorsement, to the bank which 
pays such check to the holder, would 
apply, and would give a bank which 
paid a raised check, or one bearing 
a forged indorsement, through the 
Clearing House, recourse upon a 
bank which presented and received 
payment for such check. But in 
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many of the clearing house associa. 
tions throughout the country, rules 
have been established providing a 
form of stamped indorsement to be 
used by banks presenting checks for 
payment through the exchanges and, 
in a number of instances, these rules 
go to the extent of specially provid- 
ing and defining the liability incurred 
by the presenting bank, by reason 
of the use ofsuchstamp. As this liabil- 
ity is, in many cases of a different 
character and less extensive than 
that imposed by the general com- 
mercial law, generally providing a 
liability for genuineness of prior in- 
dorsements but not for cases of 
raised checks, the serious question 
arises whether in all clearing houses, 
in which a special and restricted lia- 
bility, by the use of the clearing 
house stamp, is provided, the larger 
liability imposed by the general law 
is not supplanted or done away with, 
so that banks which pay checks 
through the clearing house in belief 
that they have recourse upon the 
banks presenting them in case the 
amount is raised, may ultimately 
discover, whenever a case of payment 
of a raised check arises, that they 
have not the recourse which they 
supposed and which they had always 
deemed necessary for the safe con- 
duct of their business. 

INDORSEMENT-STAMP LIABILITY IN SAN FRAN 

CISCO CLEARING HOUSE. 

A consideration of the above ques- 
tion has been suggested by the re- 
cent decision of the Supreme Court 
of California in Crocker-Woolworth 
Nat’l Bank against Nevada Bank.* 
A check for $12 was raised to 


* See decision published elsewhere in this 
number 
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$22,000 and indorsed generally 
to the Nevada Bank. That bank 
presented it through the Clearing 
House and received payment from 
the Crocker-Woolworth bank and 
the next day paid $20,000 of the 
amount to its indorser. Under the 
general law of indorsements, as we 
outlined in our first paragraph, the 
Nevada Bank, which itself indorsed 
the check (using the clearing house 
stamp indorsement) would have 
been liable to the drawee as warran- 
tor of genuineness of the amount. 
But the Supreme Court of California 
held that the warrantor liability im- 
posed by law upon a bank _ indors- 


ing a check, or collecting a check 
without indorsement, was su; planted 
by the special rule of liability pro- 
vided by the San Francisco Clear- 
ing House for banks collecting checks 
under stamped indorsement, and that 
the liability imposed by the Clear- 


ing House did not include a war- 
ranty of genuineness of amount. 
Hence the Nevada Bank which, the 
court said, must be regarded as a 
collecting agent notwithstanding it 
held the check under unrestricted in- 
dorsement, was held not liable to 
the drawee, the Crocker-Woolworth 
bank, for repayment of the amount. 
Let us go more fully into the par- 
ticulars of this. The rules of the 
San Francisco Clearing House pro- 
vide: 
ARTICLE XVII. 

Section 1. All negotiable paper originally 
made payable to the order of any Bank in this 
\ssociation, and deposited for clearance, shall 
be officially endorsed in writing by such original 
payee, 

Section 2. All negotiable paper deposited for 
clearance by the Members of this Association 
shall bear the stamp of the depositing Bank, 
which shall clearly indicate the name of the 


Bank, its Clearing House Number, and the date 
of clearance. The stamp shall be for Clearing 


House purposes only, and shall guarantee the 
validity and regularity of all prior endorsements 
on the paper so cleared, except the endorse- 
ment of an original payee of a Certificate of De- 
posit, and it shall not be construed to supply a 
missing endorsement. 

Section 3. Each Bank shall file with every 
other Member of this Association a certified im- 
pression of its Clearing House Stamp and Cer- 
tification Stamp, and the signatures of persons 
authorized to certify and endorse checks. 

The Nevada Bank indorsed the 
check in question as provided in 
these rules and then collected the 
money. The Supreme Court held 
that while a general indorsement of 
a check by the Nevada Bank made it 
liable as warrantor of the amount, 
the special indorsement above pro- 
vided by the Clearing House rules, 
excluded the general liability other- 
wise provided by the law and re- 
stricted that bank’s liability, as de- 
fined by such rules, which did not 
cover an altered check. It said on 
this point : 

“The effect of a yeneral 
ment is well established in mercan- 
tile law. The indorser warrants to 
every subsequent holder not liable 
to him, that the paper is in all res- 
pects what it purports to be, that 
he has good title to it, that the 
signatures of all prior parties are 
binding upon them, and that if the 
instrument be dishonored he will, 
unless himself exonerated, pay upon 
due notice given But while this is 
the ordinary effect of a general in- 
dorsement in the commercial world, 
it is perfectly competent for banks 
associated together to bind them- 
selves by rules governing, as between 
themselves, the effect of their indorse- 
ment, and these rules, as to them, 
will supplant the law.”’ 


The court then points to the in- 
dorsement-stamp provisions of the 
Clearing House and says: 


“‘Here, then, is an express limita- 
tion of the effect of such ind. rse- 
ment as this check bore. It elimin- 


indorse- 
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ates, amongst other things, from 
the warranty of indorsement, the 
code provision (in California the 
law merchant, is codified) that the 
instrument is in all respects what it 
purports to be. * * * Under the 
constitution of the clearing house 
such an indorsement is limited and 
epecal * * ©” 

In addition to holding that the 
indorsement-stamp provision sup- 
planted the general law of indorse- 
ments and eliminated the warranty 
of genuineness of amount, other- 
wise provided by the general law, 
the court further held that the Ne- 
vada Bank’s liability, under the rule 
of the mercantile law that the mere 
presentment of a check without in- 
dorsement, and demand and receipt 
of the money is equivalent to an in- 
dorsement with warranties, was also 
eliminated, the court saying that 
‘‘mere presentation will not operate 
to enlarge a special and restricted 
endorsement into the. general in- 
dorsement contemplated by’’ the code 
provision; and that “ it would be 
preposterous to say that one who 
had carefully restricted his liability 
by special iudorsement should, by 
the mere presentation of a check, 
have his situation changed to that 
of a general indorser.”’ 

The court further denied relief to 
the payor bank on the theory that 
the Nevada Bank, holding the check 
under unrestricted indorsement, was 
apparent owner and that the drawee 
bank paid the money in reliance 
upon its Ownership and _ responsibil- 
ity as such, saying that the bank 
was in fact agent, that the general 
practice of banks was to collect such 
checks for their customers in the 
capacity of agent, that this practice 
was undoubtedly known to the 
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payor bank and lastly, if indeed the 
payor bank did have a belief that 
the Nevada Bank was the owner of 
the check ‘“‘then the complete an- 
swer is that the restricted indorse- 
ment did not justify nor warrant it 
in that belief nor make the defend- 
ant (Nevada Bank) liable because 
such belief was entertained.”’ 

We see, then, that all the three 
grounds judicially recognized through- 
out the country upon which banks, 
which pay raised checks to other 
banks, holding them under unrestrict- 
ed indorsement, may recover money 
from the bank receiving payment, 
namely, (1) as indorser who 
rants genuineness; (2) as 


Wwar- 
Wwarran- 


tor of genuineness without indorse- 
ment (3) as receiver of money with- 
out consideration, which he cannot 
retain against the true owner who 
has paid to him by mistake and 
without negligence, are done away 


with in a case where a clearing house 
has provided a rule that checks shall 
be presented with indorsement stamp 
of presenting bank and has defined 
the liability upon the bank using 
such stamp, which definition of lia- 
bility does not embrace a guarantee 
that the check has not been raised, 
but only a guarantee that prior in- 
dorsements are genuine. 


SIMILAR INDORSEMENT-STAMP 
OTHER CLEARING 


LIABILITY IN 
HOUSES. 


The possible effect of this judicial 
view upon the recourse of drawee 
banks in other clearing houses, 
which pay raised checks presented 
to them through the exchanges, will 
now be considered. It seems to be 
the policy in many clearing houses, 
as in San Francisco, to provide for 
the use of a clearing house stamp 
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by banks presenting checks through 
the exchanges with the further pro- 
vision that such indorsement stamp 
shall guarantee the validity and 
regularity of all prior indorsements, 
except that it shall not be construed 
to supply a missing indorsement. In 
the greater number of clearing houses 
which have provided for stamps and 
defined their legal effect, the validity 
of prior indorsements seems to have 
been the only thing in mind to be 
provided for as matter of guarantee 
by the presenting, to the payor, 
bank, doubtless because questions 
involving validity and regularity of 
prior indorsements occur more fre- 
quently than cases where checks have 
been raised. But we do not think 
that the clearing houses which have 
established these rules and provided 
that the stamp indorsement shall be 
a guarantee of prior indorsements, 
have, as a general thing, intended 


to confine the responsibility of the 
presenting bank to forgeries or ir- 


regularities of that character, and 
to eliminate the liability of a bank 
presenting a check which has been 
raised, to make good the amount 
to the bank of payment. Yet such 
is the effect of a rule providing a 
guarantee of prior indorsements 
only, as declared by the Supreme 
Court of California. In this connec- 
tion it will be of interest to point 
out those clearing houses of the 
country which have similar, or near- 
ly similar, provisions. We find that 
the clearing houses of the following 
cities have provided for stamped 
indorsements of banks presenting 
checks through the exchanges and 
that such stamps shall be a guaran- 
tee of prior indorsements, with no 
provision that the presenting bank 
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is a guarantor of genuineness of 
amount: 

Los Angeles; Calif; St. Louis, Mo.; 
Louisville, Ky.; Buffalo, N. Y.; Den- 
ver, Colo.; Wichita, Kansas, New 
Orleans, La,; Birmingham, Ala.; 
Atlanta, Ga.; New Bedford, Mass.; 
Syracuse, N. Y.; Indianapolis, Ind. 

Article 17 of the constitution of 
the Los Angeles Clearing House 
provides as follows: 

ARTICLE XVII. 

Section 1. All negotiable paper originally 
made payable to the order of any bank in this 
Association and deposited for clearance, shall 
be officially endorsed in writing by such original 
payee. 

Sec. 2. All negotiable paper deposited for 
clearance by the members of this Association 
shall bear the stamp of the depositing bank, 
which shall clearly indicate the name of the 
bank, its Clearing House number, and the date 
of clearance. The stamp shall be for Clearing 
House purposes only and shall guarantee the 
validity and regularity of all prior endorsements 
on the paper so cleared, except the endorsement 
of an original payee of a Certificate of Deposit 
and it shall not be construed to supply a missing 
endorsement. 

Sec. 3. Checks made payable to a corpora- 
tion and endorsed simply by one of the officers, 
without mentioning the corporation, is a suffi- 
cient endorsement; and checks drawn to the 
order of an individual. say “ John Jones,” and 
endorsed by partnership “ John Jones & Co.,” 
is a missing endorsement. 

Sec. 4. Members of this Association shall 
not send through the exchange any checks, 
sight drafts, notes, bills of exchanges or other 
items having thereon any qualified or restrictive 
endorsement, such as “ for collection” or “for 
account of,” unless all endorsements thereon 
are guaranteed by the bank, member of the 
Association, sending such checks, drafts, notes, 
bills of exchange or other items. 

Any such items sent in violation of the above 
requirements shall be returned directly to the 
membcrs from whom they were received, and 
shall in all respects be subject to the regulations 
herein contained. 

Sec. 5. The term Certificate of Deposit used 
in this Article applies solely to such instruments 
as are both in form and legal effect Certificates 
of Deposit ; it does not apply to negotiable 
paper of any other character, such as Cashier's 
Check, Manager's Check, Agent’s Check, Tel- 
ler's Check, etc., which might be legally con- 
strued to be a Certificate of Deposit. 

Sec. 6. The stamp of the depositing bank 





578 THE BANKING 


guarantees to the paying bank, a member of the 
Clearing House, the endorsement on a check 
from which the prefix abbreviation “ Mrs.’’ has 
been omitted by the endorser, although the pre- 
fix is embodied in the face of the check. 

Example: In face of check ‘Mrs. J. Doe;” 
on the back endorsed, ‘‘J. Doe.” (California 
Statutes do not specify that “ Mrs.” is a part of 
a married woman’s name, or that she shall use 
it in signing her name.) 

Sec. 7. Each bank shall file with every other 
member of this Association a certified impres- 
sion of its Clearing House stamp and certifica- 
tion stamp, and the signatures of persons author- 
ized to certify and endorse checks. 

Sections 1, 2 and 7 of the above, 
it will be seen, are identical with sec- 
tions 1, 2 and 3 of article 17 of the 
constitution of the San Francisco 
Clearing House. Under the decision 
of the Supreme Court of California, 
should the clearing house banks in 
both San Francisco and Los Angeles 
desire, in paying checks presented to 
them, to have recourse upon the 
bank receiving payment in all cases 
of raised checks, it will be necessary 
to revise their clearing house rules 
‘to provide such liability, as it is 
not now therein so provided and 
the warrantor liability for genuine 
ness of amount under the general 
law of the state has, as declared by 
the court, been supplanted and eli- 
minated. 

In St. Louis, section 10 of the 
Constitution provides as follows: 


Sec. 10. In lieu of the written indorsement 
of the Cashier, or other officer of a Bank, on 
all checks sent to the Clearing House, they shall 
bear the impress of a stamp, said stamp to bear 
the name of the Bank, the words, “ St. Louis 
Clearing House,” and the date on which the 
check is sent in for exchange. Said stamp shall 
be sufficient guarantee for all previous indorse- 
ments, without any special indorsement for 
guarantee. This rule, however, shall not supply 
the piace of missing indorsements. 


the 


The above provision raises 
question whether, equally as in San- 


Francisco, the indorsement stamp 
thus provided, which declares that 
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the stamp of the presenting bank 
shall be a guarantee for all previous 
indorsements, but does not specify 
any guarantee that the amount of 
a check has not been raised, elimi- 
nates the warranty that the check 
has not been altered, provided by 
the general law, which question is 
worthy of consideration. 

In Louisville, Ky., the same ques- 
tion is raised under the following 
three articles of the Louisville Clear- 
ing House constitution: 

ARTICLE XV. 

All checks received by each member of 
Association which are drawn on other mem 
of the Association shall pass through the C 
ing House. All unstamped checks shall b 
garded improper matter for clearings, and 
to a fine as such. 

ARTICLE XXII. 

In lieu of the written indorsement of a cash- 
ier or<other officer of a member on all checks 
sent to the Clearing House, they shall bear the 
impress of a uniform stamp, and the Committee 
of Management shall designate the form of said 
stamp. 

ARTICLE XNIII. 

The stamped indorsement of a member of the 
Clearing House Association shall he held as 
sufficient guarantee and responsibility to any 
other member for ail previous indorsements, 
provided that such stamped indorsements sha 
not be construed to supply or as a guarantee 
for a missing indorsement 

When any member desires to collect a Cl 
ing House Association check drawn upon 
other member, said check must be indorsed 
the President, Vice-President, Cashier, Assistant 
Cashier, or by some other party authorized 
indorse, notice of such authority properly atte 
ted with the signature of the party so aut 
zed having been sent to the other members and 
the Manager of the Clearing House 


So also in Buffalo, New York, sec- 
tion 13 of the cunstitution provides : 


Sec. 23. The written or stamped endorsement 
of any Bank, such as it customarily uses for re- 
ceipting checks sent to the Clearing House, shall 
be sufficient guarantee to any other Bank for 
all previous endorsements, without any special 
endorsement for guarantee. This rule, however, 
shall not supply the place of a missing endorse- 
ment. 


In Denver, Colorado, article 14 of 
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the constitution raises the 
question. 


same 


ARTICLE XIV. 
place of written endorsement on all checks 

t othe Clearing House, they shall be stamped 

, stamp bearing the words “* Denver Clearing 

se,” the number of the bank presenting 

n, and the date of the month and the year 

which they are cleared. The bank using 

stamp thereby makes itself responsible for 

genuiness of all previous endorsements, and 
for all informalities in said endorsement for 
guarantee ; provided, that such endorsement by 
stamp, as aforesaid, shall not be construed to 
supply, or as a guarantee for, a missing endorse- 
ment. 

In Wichita, Kansas, section 12 of 
the constitution is worded as follows 
and would seem subject to the same 
construction as that put upon the San- 
Francisco Clearing House rules, eli- 
minating the larger liability where 
a check has been raised, provided by 
the general law: 

Sec. 12. The Manager of the Clearing House 
| provide a stamp. bearing the words “Wich- 
ta Clearing House,” the name and number 
of the bank presenting items, and the day of the 
month and the year, of which items were 
eared. 

It is agreed that the following contract is 
inderstood between a!l members of this asso- 

ation relating to the use of said stamp: 

First—Guarantee of the genuineness of all 
previous endorsements. 

Second—Responsibility on account of inform- 
alities in endorsements, provided that each en- 


dorsement by stamp shall not be intended to 
guarantee missing endorsements. 


sna 


In New Orleans, La., the same 
question is raised under section 18 
of the Constitution : 


Sec. 18. In lieu of the written endorsement 
of the cashier or other officer of a bank on all 
checks sent to the Clearing House, they may 
bear the impress of a stamp, said stamp to bear 
the name of the bank, the words ** New Orleans 
Clearing House”’ and the date on which the 
check is sent in for exchange. Said stamp shall 
be sufficient guarantee for all previous endorse- 
ments, without any special endorsement for 
guarantee. 


In Birmingham, Ala., articles 21 
and 22 of the constitution raise the 
same question : 


\rticle 21. In lieu of the written indorsement 
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of a cashier or other officer of a bank on all 
checks sent to the Clearing House, they shall 
bear the impression of a uniform stamp, and 
the committee of management shall designate 
the form of said stamps. 

Article 22. The stamped indorsement of a 
bank member of the Clearing House Associa- 
tion shall be held as a sufficient guarantee and 
responsibility to any other bank member for all 
previous indorsements; provided that such 
stamped indorsement shall not be construed to 
supply or as a guarantee for a missing indorse- 
ment. 


In Atlanta, Georgia, section 9 of 
the constitution makes a_ provision 
open to the same construction : 


Sec. 9. In place of written endorsements on 
all checks sent to the Clearing House they may 
be stamped by a stamp bearing the name of 
the bank presenting them, and the date of the 
month and year on which they are cleared, The 
bank using such stamp thereby makes itself res- 
ponsible for the genuineness of all previous en- 
dorsements, without any special endorsement for 
guarantee ; provided that such endorsement by 
stamp, as aforesaid, shall not be construed to 
supply, or as a guarantee for informalities or 
missing endorsements. 


In New Bedford, Mass., article 7 
of the constitution similarly pro- 
vides : 


Art. 7. All matters passing through the 
Clearing House shall bear the written or stamp- 
ed endorsement of the member from whom it 
is received, and such endorsement shall be con- 
sidered a guarantee from all previous endorse- 
ment, whether written or stamped, but shall not 
be construed as supplying or guaranteeing to 
supply a missing endorsement. 


In Syracuse, New York, section 25 
of the constitution aiso provides: 


Sec. 25. The written or stamped endorsement 
of any bank, such as it customarily uses for re- 
cepting checks sent to the Clearing House, 
shall be sufficient guarantee to any otner bank 
for all previous endorsements, without any 
special endorsement for guarantee. This rule, 
however, shall not supply the place of a missing 
endorsement. 


And in Indianapolis, Indiana, the 
following indorsement is provided by 
the Indianapolis Clearing House; 


Article 11. The written or stamped indorse- 
ment of any bank such as it customarily uses 
for receipting checks sent to the Clearing House 
shall be a sufficient guaranty to any other bank 
for all previous indorsements without any special 
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indorsement for guaranty. This rule, however, 


shall not supply the place of a missing indorse- 
ment. 


The above provisions, variously 
worded, in the constitutions or rules 
of the Clearing Houses named, all 
possess the same features as that 
of San Francisco. All provide that 
a clearing house stamp shall be used 
and that such stamp shall be a 
guaranty of prior endorsements; 
while none provide any liability of 
the presenting bank as warrantor of 
a raised check. Without going into 
the details of each particular rule, it 
is sufficient for the purpose here to 
call attention to the general similar- 
ity to the San Francisco rule and, 
in view of the decision of the Su- 
preme Court of California constru- 
ing such rule as excluding the larg- 
er warrantor liability for genuine- 
ness of amount provided by the 
general law, to suggest the question 
for more serious and careful con- 


sideration in any and all of the cities 
named, whether the probabilities or 
possibilities are, that the local courts 
would place a similar construction 
upon such rules in case of a_ raised 
check paid through the clearing 


house; if so, whether such rules 
should not be revised to provide a 
clear liability of the presenting bank 
to the paying bank for raised checks, 
as well as for forged indorsements. 
CLEARING HOUSE INDORSEMENT STAMPS PRO- 
VIDING LIABILITY OF GENERAL INDORSER. 
In the Clearing Houses of Minne- 
apolis, Minn., Chicago, Illinois, Jack- 
sonville, Illinois, and Fargo, North 
Dakota, provision is made for in- 
dorsement stamps and the liability 
of the bank using the stamp is de- 
fined. Such liability is, however, not 
limited to a guarantee of prior in- 
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dorsements, but is made to cover all 
the liabilities incurred by a general 
indorser. 

Thus in Minneapolis, Minn., Sec, 
19 of the Constitution provides: 


Section 19. All checks and other items, on 
any member of this Association, presented 
payment through the exchanges only, shal 
stamped by the bank presenting the same _ wit 
the words: “ Paid through the Minneapolis 
Clearing House to (name of member to be her 
inserted) ” with the date thereon, in lieu of writ 
ten endorsements; and the bank using su 
stamp thereby makes itself responsible for 
items so stamped by it, and for all informalities 
of endorsement thereon, as though their 
dorsement were written. 


In Chicago, section 21 of the Con- 
stitution provides: 


Sec. 21. All checks and other items presented 
for payment through the clearing house ex- 
changes only, shall be stamped, in lieu of written 
indorsements, by the bank presenting the same, 
with the words: “Paid through the Chicago 
Clearing House to (name of member to be here 
inserted), with the date thereon; and the bank 
using such stamp thereby makes itself respon- 
sible for all items so stamped by it, the same 
as if its endorsement had been written thereon. 
Members of the Clearing House Association 
presenting checks and other items stamped for 
them and in their name by their customers or by 
other banks or bankers, not members of this 
association, shall assume the same responsibility 
for all such items so stamped as they do for 
checks and other items stamped by themselves. 


In Jacksonville, Illinois, Section 1 
of the By-laws provides : 


Sec. 1. All checks and other items offered for 
clearances shall be endorsed by the bank offer- 
ing same and for that purpose each bank shall 
adopt a stamp for that use only, bearing the 
bank’s name and designating number and date 
of clearance. Such stamp shall be deemed and 
taken as of the same force and effect as a_ writ- 
ten endorsement. 


And in Fargo, North Dakota, sec- 
tion 22 of the By-laws provides: 


Sec. 22. All checks and other items on any 
member of this Association presented for 
payment through the exchanges only shall be 
stamped by the bank presenting the same with 
the words: “ Pay through the Fargo Clearing 
House,” with the date thereon in lieu of writ- 
ten endorsements; and the bank using such 
stamp thereby makes itself responsible for all 
items so stamped by it and for all informalities 
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of endorsements thereon, as though their en- 
dorsements were written. 


In these Clearing Houses a bank 
presenting a raised check through 
the clearings would be responsible to 
the paying bank for money received, 
in the absence of the latter bank’s 
superior negligence, and the result 
would be different from that reached 
in the California case where the 
payor bank is denied recourse. 

In addition to the above, the 
Philadelphia Clearing House pro- 
vides a rule that the indorsement 
stamp shall be considered a guaran- 
tee for all previous indorsements; 
but as such rule is coupled with an 
authorizing resolution of the board 
of directors of each bank, that the 
bank holds itself responsible for all 
items so stamped as fully as if its 
indorsement were written, this would 
probably call for a construction that 
the liability of a general indorser, 


which includes a warranty of genu- 


ineness of amount, was incurred. 
The rule of the Philadelphia Clear- 
ing House is as follows: 


RULE II. 


Fach Bank shall have a recognized number 
in the Association to be used for Clearing 
House purposes as may be required. 

RULE XVIL. 

All items sent by members of this Associa- 
tion through the Exchanges must be stamped 
with an othcial stamp, having thereon the num- 
ber of the Bank in the Associaticn and the 
words ** Received paynent through the Clear- 
ing House;"’ said stamp shall be considered a 
guarantee for all previous indorsements, whether 
written or stamped: Provided, That such offi- 
cial stamp shall not be construed as supplying or 
guaranteeing to supply a’ missing indorsement. 

No other stamp than the one above mention- 
ed shall be used by any of the Banks, and _ the 
following resolution adopted by each Board 
of Directors, attested by the Cashier, with the 
seal of the Bank, must be furnished to the several 
members and the Secretary of the Association: 

BANK, 
PHILADELPHIA, I 
At a Stated Meeting of the Board of Directors, 
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held this day, the following resolution was 
adopted : 


Resoived, That the Officers of this Bank be and are 
hereby authorized to use a suitable stamp for stamping all 
items sent through the Exchanges, and this Bank hereby 
holds itself responsible for all items so stamped and sent, 
as fully as if its indorsement were written. 

In compliance with the above. after this notice, all items 
sent you through the Exchanges will be stamped thzs : 

(Stamp.) 

Provided, That such ofticial stamp shall not be construed 

ae supplying or guaranteeing to supply a missing indorse- 


ment. , Caghier, 
[ SEAL. | 


So also in Springfield, Mass., arti- 
cle 14 of the Constitution provides: 


Art. 14. All matter passing through the 
Clearing House shall bear the written or stamp- 
ed indorsement of the member from which they 
are received, and a!l informalities or lack of en- 
dorsement shall be properly guaranteed. 

While this provides that in addi- 
tion to the stamp, all informalities 
or lack of indorsement shall be 
properly guaranteed, we hardly think 
this could be construed as limiting 
the liability of the presenting bank 
to matters of forged or irregular in- 
dorsements and excluding the larger 
liability as general indorser. And 
the same thing is probably true of 
Baltimore, a by-law of whose Clear- 
ing House provides: 


All checks passing through the Clearing 
House must bear the impress of the sending 
bank’s name, and Clearing House number 
stamped thereon, with a receipt and guarantee 
of prior indorsements. The stamp to be used 
should read: No. Received Payment. 
Endorsement guaranteed. Bank. 


INDORSEMENT STAMPS WITH LIABILITY UNDE 
. FINED. 

In a number of clearing houses 
in the country, provision is simply 
made for an indorsement stamp, but 
without any provision defining or 
limiting the liability of the bank 
using such stamp in _ presenting 
paper through the clearings. In all 
such cases the liability provided by 
the generallaw as warrantor of genu- 
ineness in all respects, save drawer’s 
signature is undoubtedly incurred. 

Thus in New York the following 
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resolution is a part of the Clear- 
ing House law: 


Resolved, That on and after the 6th day of Oct., 
1896, all checks, drafts, notes, bills of exchange 
and other items sent through the exchanges 
by members of this Association, shall bear 
stamped or written receipt, in the following form : 

Received Payment 
Through New York Clearing House, 
(date) 

Name of Bank (and No. if desired.) 


In Providence, R. I., article 14 
of the Constitution provides: 


Art. 14. All matter passing through the 
Clearing House shall bear the written or stamp- 
ed endorsement of the members from which 
they are received. 

All checks which are not good shall be re- 
turned by the members receiving the same to 
the members from which they were received at 
or before 2.30 o'clock P. M. 


In Des Moines, Iowa, Section 10 
of the Constitution provides: 


Sec. 10, In the place of written endorse- 
ments of the cashier or other officers of the 
bank, on all checks sent to the Clearing House, 
they shall be stamped by a stamp. bearing the 
name of the bank, the words “ Des Moines 
Clearing House “and the date on which the 
check 1s cleared. 


In Dayton, Ohio, Section 11 of the 
Articles of Association, provides : 


Sec. 11. In lieu of the written indorsement of 
a cashier or other officer of a member on all 
items sent to the Clearing House, they shall 
bear the impress of a uniform stamp, and the 
Committee of management shall designate the 
form of said stamp. 


.In Sioux City, Iowa, Article 10 
of the Constitution provides: 


Art. 10. Inthe place of written endorsements 
of the Cashier or other officer of the bank on 
all checks sent to the Clearing House, they 
shall be stamped by a stamp bearing the name 
of the bank, the words Sioux City Clearing 
House and the date on which the check is 
cleared. 


Davenport, Iowa has a provision 
identical with that of Sioux City. 

In Savannah, Georgia, section 2 
of the by-laws provides: 


Sec. 2. All checks exchanged shall bear the 
impress of a stamp containing the name of the 
bank which sent them, the date, and the words 
*« Paid through Savannah Clearing Association.” 
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In Macon, Georgia, section 2 of 
the By-laws provides: 

Sec. 2. All checks exchanged shall bear the 
impress of a stamp containing the nam« of 
the bank which sent them, the date, and the 
words *‘ Paid through the Macon Clearing 
House Association.” 

In Cincinnati, Ohio, section 12 of 
the Articles provides: 


Sec. 12. In lieu of the written endorsement 
of a cashier or other officer of a member on all 
items sent to the Clearing House, they shall 
bear the impress of a uniform stamp, and the 
committee of management shall designate the 
form of said stamp. 


In Cleveland, Ohio, Section 60 of 
thg Constitution provides: 


Sec. 60. In lieu of the written endorsement 
of the cashier, or other officer of the bank, on 
all items sent to the Clearing House, they shall 
bear the impress of a stamp; such stamp to 
bear the name of the member, the words “ Paid 
through the Cleveland Clearing House” and the 
date on which the item is sentin for exchange. 
An impression of such stamp shall be filed with 
the manager of the Clearing House, and shall 
be certified by an officer of the member. 

In New Haven, Conn., Article 15 
provides : 


Art 15. All matter passing through the 
Clearing House shall bear the written or stamp- 
ed endorsement of the members from which 
they are received. 


And a by-law of the Rochester, 
N. Y., Clearing House provides: 


All items for Clearing House should be stamp- 
ed with name of bank sending them in. 


NO PROVISION IN OTHER CLEARING HOUSES. 


In all the other clearing houses of 
the country (with the exception of 
probably one-half dozen, the most 
important of which is Kansas City 
from which we have not received in- 
formation and therefore cannot 
state one way or the other) no pro- 
vision whatever is made in their 
rules, for the use of stamps by pre- 
senting banks in sending items 
through the exchanges and, of course, 
no definition of liability arising from 
the use of a stamped indorsement. 


mm Hn wteowm on ono ga 
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SUMMARY. 


In the above we have endeavored 
to show, first, the general provis- 
ions of law under which banks pre- 
senting checks for payment, either 
with or without indorsement, are 
liable to the drawee for the money 
received where the check has been 
raised in amount, as well as where 
a prior indorsement has been forged; 
second, the California decision that 
this general liability, so far as 
raised checks are concerned, was 
eliminated by a rule of the San 
Francisco Clearing House providing 
that the indorsement stamp of a 
presenting bank should be a guaran- 
tee of prior indorsements, but mak- 
ing no mention as to raised checks, 
upon the theory that a special and 
restricted liability being thus pro- 
vided, the larger liability imposed 
by the general law was supplanted; 
third, a statement of those clear- 
ing houses of the country which 
have rules similar, or with similar 
features, to those of the San Fran- 
cisco Clearing House, with a sug- 
gestion of the necessity of careful 
consideration whether the same con- 
struction as in California might be 
placed on such rules in future cases 
of payment of raised checks, with 
the result of non-liability of the pre- 
senting bank, contrary to the gen- 
eral understanding of bankers, and 
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such rules 
as to pro- 
presenting 


whether in consequence, 
should not be revised so 
vide a clear liability of 
banks for raised checks. as well as 
for forged indorsements; also show- 
ing the rules of certain clearing 
houses where such general liability 
is now provided, as well as the rules 
of many other clearing houses which 
provide the use of a stamp, but do 
not define the liability incurred by 
such, in whichcases, of course, the gen- 
eral law operates without question. 

The foregoing article is, obviously, 
more by way of suggestion than 
exhaustive of the subject. It is 
manifestly impossible to thorougly 
discuss, in a single article, the de- 
tailed rules of each particular clear- 
ing house with reference to the 
probabilities of judicial construction 
by the state courts in which such 
clearing house is located. But we 
think the question of responsibility 
as between presenting and payor 
bank for raised checks, in view of 
the fact that the Supreme Court of 
California has so construed the rules 
of the San Francisco Clearing House 
as to place such responsibility upon 
the payor, rather than the present- 
ing bank, is of sufficient importance 
to merit careful consideration, es- 
pecially in those clearing houses 
whose rules are similar to those of 
San Francisco. 
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NOTeE.-—As enacted in New York, the Nego- 
tiable Instruments Law is divided into nineteen 
articles as follows: 


1. General Provisions (Sections 1—17) 
. Negotiable Instruments: Form and _Inter- 
pretation (20—42) 
Consideration (50—55) 
Negotiation (60—8o) 
Rights of holder (go— 93) 
. Liabilities of parties (110—119) 
Presentment for payment (130—148 
Notice of dishonor (160—18g) 
Discharge (200—206) 
. Bills of exchange (210—215) 
Acceptance (220—230) 
. Presentment for acceptance (240 - 248) 
. Protest (260—268) 
. Acceptance for honor (280--290) 
. Payment for honor (300—306) 
. Bills in a set (310—315) 
. Promissory notes and checks (320—325) 
. Notes given for patent rights (330—332) 
19. Laws repealed; when takes effect (340-341) 
The provisions of the law naturally fall under 
four general classifications: 
a. General Provisions. 
b. Negotiable Instruments in General. 
c. Bills of Exchange. 
d. Promissory Notes and Checks. 
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The text of the law is the same in all the 
states (with some slight exceptions which will be 
noted) but the numbering of the sections, and in 
some states of the articles, is not uniform. There 
is, however, the same continuity of articles and 
text, except that in some instances “General 
Provisions” follow, instead of precede, the re- 
mainder of the act. By following this course of 
study with reference to the New York act, as 
above outlined, the reader in each state can apply 
the same to the law of his own state. 


NEGOTIABLE INSTRUMENTS IN 
GENERAL. 


ARTICLE XVII. 


Promissory Notes and Checks. 


In this number, we shall confine 
the article to the subject of promis- 
sory notes, taking up checks in our 
next. 

The provisions of the first nine 
articles of the Negotiable Instruments 
Law covering definitions, form and 
interpretation,consideration, negotia- 
tion, rights of holder, liabilities of 
parties, presentment for payment, 
notice of dishonor and discharge, 
apply to all negotiable instruments— 
promissory notes, as well as bills of 
exchange and checks. Articles 10 to 
16 inclusive apply only to bills of 
exchange. Concerning promissory 
notes, the act makes only one 
special provision concerning them, 
section 320 of Article 17, in’ which 
a promissory note is defined and 
provision for indorsement by the 


maker is made, where the note is 
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drawn payable to his own order. 
The section follows: 

$320. Promissory Note Defined.— 
A negotiable promissory note with- 
in the meaning of this act is an un- 
conditional promise in writing made 
by one person to another, signed by 
the maker, engaging to pay on de- 
mand or at a fixed or determinable 
future time a sum certain in money 
to order or to bearer. Where a note 
is drawn to the maker’s own order, 
it is not complete until indorsed by 
him. 

Taking up the last paragraph 
first, it is seen that if a man exe- 
cutes a note payable to his own 
order, his name must be signed to 
it twice, once as maker and once as 
indorser, before the instrument is 
complete. This is the rule of the 
law merchant, but in New York, be- 
fore the enactment of the Negotiable 
Instruments Law, a statute existed 
under which such notes were held to 
be bearer paper, and transferable 


without the necessity of the payee’s 


indorsement. The Negotiable In- 
struments Law supplanted this stat- 
ute in New York. 

The indorsement by the maker of 
a note payable to his own order 
does not change the character of 
his liability. He remains the ulti- 
mate debtor, the person who ought 
to pay the debt in preference to and 
exoneration of subsequent indorsers 
who, if they pay it, are entitled to 
have recourse upon him. His liabil- 
ity is not that of indorser, but of 
maker. 

There are many different forms of 
promissory notes in use in different 
parts of the country and their nego- 
tiability, wherever the Negotiable 
Instruments Law prevails, is tested 
by the definition of a negotiable 
promisscry note, as given in section 
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320, and the other requirements of 
the act to which an instrument must 
conform to be negotiable. 

The ordinary form of promissory 
note may have a provision making 
it payable at a bank. Ina few of 
the states of this country, a note is 
not negotiable unless it contains 
such a provision. But the Negoti- 
able Instruments Law does not make 
payability at a bank, a requisite to 
negotiability. Designation of a 
place of payment may be omitted, 
and the note will yet be negotiable. 
If, however, a note is made pay- 
able at a bank, the effect of this 
is stated in sections 135 and 147. 
Section 135 provides: ‘‘Where the 
instrument is payable at a _ bank, 
presentment for payment must be 
made during banking hours, unless 
the person to make payment has 
no funds there to meet it at any 
time during the day, in which case 
presentment at any hour before 
the bank is closed on that day is 
sufficient.’”” Section 147 provides: 
‘““Where the instrument is made 
payable at a bank it is equivalent 
to an order to the bank to pay 
the same for the account of the 
principal debtor thereon.’’ Concern- 
ing this last, the judicial law as ap- 
plied throughout the country be- 
fore the unifying provision of sec- 
tion 147 was enacted, was in con- 
flict, and there still exists conflict 
between states where the Negotiable 
Instruments Law has not yet been 
enacted. The authority of a bank 
to pay a note made payable at 
the bank, without express instruc: 
tions from the depositor who made 
the note so payable, was both de- 
nied and affirmed. One rule was 
that the bank must pay (the rule 
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of section 147): another, that it 
might pay but was not obliged to 
do so; andathird that it must 
nct pay, without express instruc- 
tions. These conflicting rules made 
it very pleasant for banks in those 
states whose courts had not vet 
declared any rule one way or the 
other, and where the law still re- 
posed in the bosoms of the judges. 
Whichever course they might adopt, 
there was the possibility that their 
court might think the other way. 
On this point, section 147 provides 
a clear rule for guidance in all states 
where enacted. 

In Pennsylvania, and in some of 
the Western states, a form of pro- 
missory note is in use, known as a 
judgment note, which contains a con- 
fession of judgment or authoriza- 
tion to the holder to enter up judg- 
ment on the note. Such notes are 
made negotiable by the Act where 


they authorize a confession of judg- 
ment “if the instrument be not paid 


at maturity ”’ If, however, they pro- 
vide a general authorization to con- 
fess judgment, under which the hold- 
er may enter up judgment and ob- 
tain a lien upon the maker’s real 
estate at any time after he receives 
the note and before its maturity, 
they are not negotiable. This dis- 
tinction should be noted. 

Collateral notes, which authorize 
the sale of collateral pledged in case 
the note is not paid at maturity are 
negotiable under the act. So are 
notes which provide for the pay- 
ment of the amount with exchange, 
whether at a fixed rate or at the 
current rate. 
in addition to the principal sum 
promise to pay costs of collection or 


So are notes which, 
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an attorney’s fee, in case payrent 
shall not be made at maturity. 

The act makes no definition or 
special provision concerning certifi- 
cates of deposit. Such certificates in 
the ordinary form are generally held 
by the courts to be promissory notes, 
although some courts have pointed 
out features which, while not affect- 
ing the negotiability of the instru- 
ment, distinguish a certificate of 
deposit from a promissory note, and 
place it in a class by itself Thus in 
Pardee v. Fish, 60 N. Y. 268, where 
the certificate was expressed to be 
payable ‘‘ on the return of this cer- 
tificate,”’ Miller J. said: ‘‘ Although a 
demand was necessary upon the 
bank before an action could be brought 
against it on the instrument, thus 
distinguishing the case from a_pro- 
missory note where the maker may 
be sued without any demand, | do 
not think that this fact takes away 
the negotiable character of the in- 
strument, and it must therefore be 
considered as possessing all the fea- 
tures of a negotiable promissory 
note.”’ Fifty years ago the supreme 
court of Pennsylvania held that a 
certificate of deposit payable “ on 
return of this certificate properly in- 
dorsed,”’ was not negotiable by rea- 
son of the condition which it con- 
tained; but the almost universal 
judicial view taken throughout the 
country is that negotiability is not 
affected by such a provision, and it 
is doubtful if the supreme court of 
Pennsylvania would now so hold. 

Coupon bonds, payable to bearer, 
have been held to be, in legal effect, 
promissory notes, possessing the 
same negotiable features. 

(Zo be ‘Continued. ) 
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MISSISSIPPI VALLEY TRUST COMPANY. 


MISSISSIPPI VALLEY TRUST COMPANY, ST. LOUIS. 


October 3, 1903, marks the com- 
pletion of the thirteenth year of use- 
fulness, utility and prosperity by 
the Mississippi Valley Trust Com- 
pany of St Louis. In that time the 
institution has grown from a modest, 
yet substantial, beginning into the 
lealing corporation of its kind in 
the West, and has taken a place 
among the world’s greatest finan- 
cial enterprises. In 1891, four em- 
ployes, without the aid of mechanical 
devices or accessories of any kind, 
assisted the two active officers of 
the Company in the transaction of 
its business. In 1903 a corps of 
twelve experienced officials requires 
the co-operation of a force of one 
hundred people, skilled in modern 
methods and the manipulation of 
scientific appliances, for the prompt 
and accurate execution of the lar- 
gest volume of business of any trust 
company west of the Mississippi 
river. 

The first public statement of the 
Company, made December 31, 1891, 
showed deposits of $414,425 and 
an accumulation of profits amount- 
ing to $35,523. The earning ca- 
pacity of the Company, which mani- 
fested itself so strongly from the very 
start, seems to have never slackened, 
for, in addition to paying dividends 
regularly, its surplus and profits 
grew steadily through the panic of 
the early nineties, and, in 1894, it 
had a fund amounting to $503,274. 
Since 1896 the growth of the in- 
stitution is seen in the following com- 
parative statement : 


Surplus & 
Profits. 


1896. 
$611,963 $3,927,167 $6,577,454 
1898. 
1,075,681 
1900. 
3,923,218 14,178,131 
1901. 
4,013,624 19,155,599 26,356,240 
1903, 
5,150,778 23,269,550 31,530,965 
During the year 1899 the full 
amount of the authorized capital of 
$3,000,000 was paid in, which, with 
its surplus and profits, to-day gives it 
a capitalized strength of $8,229,791. 
The most noteworthy feature of 
the Company’s present condition, as 
shown by its last published state- 
ment, of February 28, 1903, is the 
absolute security afforded depositors. 
With currency and coin amounting 
to $615,719, checks and exchange 
aggregating $6,175,679, convertible 
securities reaching a_ total of 
$9,527,547, collateral loans with a 
cash value of $13,579,942, and real 
estate with a minimum value of 
$90,498, together with other re- 
sources amounting to $1,468,669, 
the institution has available and 
convertible assets amounting to 
$31,458,054, or one dollar and thirty- 
five cents for every dollar deposited 
with it. This security places the 
Company in an impregnable posi- 
tion with regard to the full limit of 
possibilities in times of panic and de- 
pression. 
The building occupied by the Miss- 


Deposits. Resources. 


7,759,412 11,913,413 


21,240,864 
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MISSISSIPPI VALLEY TRUST COMPANY. 589 


issippi Valley Trust Company isone executive offices, along the wide, 
of the finest of its kind in the en- mosaic-tiled and marble-lined aisles, 
into the various depart- 
ments, arranged with 
an eye to appropriate- 
ness and convenience, 
around the huge safe 
deposit vaults, with 
their walls and doors 
of impregnable steel,— 
everywhere, in fact, 
there is an air of ele- 
gance, a palatial effect, 
that gives the whole 
scheme an_ indescriba- 
ble charm. 
The business of the 
Company is conducted 
in five departments, 
GENERAL INTERIOR VIEW. each one of which is 
managed by a thor- 
tire country, and was the first bank oughly trained and competent officer, 
building of classic design constructed as follows: 
in St. Louis. Its 
ground dimensions 
are 87 x 127 feet 
and its height to tip 
of cornice, 49 feet. 
The exterior sug- 
gests massiveness, 
dignity and simplic- 
ity in such consist- 
ent proportions that 
the beholder is at 
once impressed with 
the fact that it is a 
building constructed 
solely for a financial 
business. 

The interior of the 
structure is striking- 
ly beautiful in its ar- 
chitectural adorn- 
ment and harmonious decorations, (1) Financial or Money Deposit— 
and singularly impressive in its Receives current, savings and time 
general equipment. Through the deposits and pays interest thereon; 


VIEW FROM ENTRESOL 
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loans money on St. Louis city 
real estate and listed high grade 
securities; buys and sells domestic 
and foreign exchange; issues its own 
letters of credit available every- 
where. As a reserve depository for 
banks and trust companies it is well 
equipped. 

(2) Trust or Fiduciary—Executes 
all manner of trusts; acts as ex- 
ecutor, administrator, trustee, guard- 
ian, curator, register and transfer 
agent of bonds and stocks, and re. 
ceiver and financial agent for non- 
residents and others. 

(3) Bond or 
Investment— 

Buys and sells 
high grade in- 
vestment securi- 
ties. This branch 
of the business 
is conducted 


with great care, 


the Company re- 
com mending 
only such secu- 
rities as it has 


become satisfied 
are of the very 


best by reason 
of a personal 
inspection of 
mortgages, territory covered, earning 
power and conservative capitalization 
(4) Real Estate—Manages, sells, 
rents and appraises city property, 
pays taxes and places insurance 
(5) Safe Deposit or Storage 
Vault—Rents safe deposit boxes in 
fire, burglar and mob proof vault 
at $5 and upwards per annum and 
furnishes storage at special rates 
for trunks and boxes containing 
silverware and other bulky valuables. 
The Company is managed by the 


LADIES’ WAITING 
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following officers, who are 

known to the business world: 
Julius S. Walsh, President; 

Breckinridge Jones, First Vice F resi- 
dent and Counsel; 

John D. Davis, 2d Vice-President; 

Samuel E. Hoffman, 3d Vice-Pres. 

James E Brock, Secretary; 

Hugh R. Lyle, Assistant Secretary; 

Henry C. Ibbotson, Second 
tant Secretary: 

W. Daviess Pittman, Bond Officer: 

Frederick Vierling, Trust Officer; 

Henry Semple Ames, Asst. Tr. Officer; 

Wm. G. Lackey, Asst. Trust Officer; 

Eugene H. Be- 

noist, Real Es. 

tate Officer; 

C. Hunt Turner, 
Safe Deposit 
Officer. 

The Board of 

Directors is com- 

posed of the fol- 

lowing gentle- 
men, represent- 
ing probably 
greater individ- 
ual wealth and 
a more power- 
ful business in- 
fluence than 
the dominating 
body of any other financial corpora- 
tion in the west: Elmer B. Adams, 

Williamson Bacon, Murray Carleton, 

Charles Clark, John D Davis, Har- 

rison I. Drummond, Auguste B. 

Ewing, David R. Francis, George H. 

Goddard, August Gehner, S. E. Hoff- 

man, Charles H. Huttig, Breckinridge 

Jones, W. F. Nolker, Wm. D. Orth- 

wein, H. Clay Pierce, Joseph Ram- 

sey, Jr., Moses Rumsey, Julius S. 

Walsh, and Rolla Wells. 


well] 


Assis- 


ROOM 





LEGAL DECISIONS. 


BANKING LAW. 


‘THIS Department embraces all the newly decided cases of importance to bankers, bank coun- 


sel and bank directors. 


PAYMENT OF RAISED 


CHECK THROUGH CLEARING 


The experiences they disclose are likewise worthy the careful 
attention and study of the merchant, the depositor and the bank student seeking advancement. 


Further information regarding any case published herein will be furnished on application. 


HOUSE. 


Check on Crocker-Woolworth bank raised from $12 to $22,oco—Indorsed generally 
and deposited by forger in Nevada Bank— Indorsed by latter with clearing house 
stamp and collected through San Francisco Clearing House—Money paid to 
forger on following day—Forgery discovered 18 days later—Crocker-Woolworth 
not entitled to recover from Nevada Bank. 


The Crocker-Woolworth National Bank of San Francisco, plaintiff and respondent, 
v. The Nevada Bank of San Francisco, defendant and appellant, 
Supreme Court of California, July 14, 1903. 


A $12 check of the Bank of Woodland, 
Cal. on the Crocker-Woolworth National 
Bank of San Francisco, to the order of 
\. H. Dean, a depositor in the Nevada 
Bank, was raised by Dean to $22,000, in- 
dorsed generally, and deposited with the 
Nevada Bank for collection. That bank 
placed its clearing house stamp on the 
check and received payment of it through 
the San Francisco Clearing House. The 
following day, Dean checked out $20,000 
from the Nevada Bank and fled. The 
forgery was discovered 18 days after the 
check was paid. 

A judgment of the Superior Cuurt of San 
Francisco that the Crocker-Woolworth 
recover from the Nevada Bank the money 
paid, is reversed by the supreme court 
(Shaw J. dissenting.) The court holds: 

1. Where equally innocent persons have 
dealt with one another under a mistake, 
the loss is ordinarily left where the par- 
ties have placed it, unless it is against 
conscience for the one receiving money 
paid by mistake to retain it. In this 
case, by the affirmative error of the 
Crocker-Woolworth bank, the Nevada 
bank paid the money received to its prin- 
cipal, Dean, and thus changed its posi- 
tion, so that if compelled to refund, it 


would suffer loss. Under these circum- 
stances, its refusal to refund the money 
is not against conscience, and recovery 
by the Crocker—Woolworth is barred. 

2. There is nothing in the case to pre- 
vent the operation of the above princi- 
ples. The Nevada bank was in fact agent, 
and the finding of the trial court that the 
bank represented itself to be owner of 
the check and that the Crocker-Wool- 
worth bank paid the money in reliance 
upon its responsibility as owner, is not 
supported by the evidence. Nor was 
there any warranty arising from the in- 
dorsement of the Nevada bank, that the 
check was in all respects what it pur- 
ported to be. The liability arising from 
such indorsement was expressly defined 
and limited by the rules of the San Fran- 
cisco Clearing House, and while the 
legal effect of an ordinary indorsement 
would include a warranty of genuineness 
of the amount, this warranty was elimi- 
nated and the legal effect of the indorse- 
ment changed, by the specially defined and 
restricted liability provided by the in- 
dorsement under the clearing house rules. 
Nor is the Nevada bank liable upon -the 
theory that its presentation of the check, 
with or without indorsement, was a war- 
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ranty of genuineness. Upon the theory 
that presentation of the check without 
indorsement, is equivalent to an indorse- 
ment with warranty of genuineness, the 
special and restricted clearing house in- 
dorsement excludes any larger liability by 
general indorsement; and upon the theory 
that the Nevada bank was a seller of the 
instrument, with warranty, in California 
the sale of an instrument does not carry a 
warranty of genuineness, but merely that 
the seller has no knowledge of defects. 


Appeal from the Superior Court of the 
City and County of San Francisco, J. M. 
Seawell, Judge. Action by Crocker-Wool- 


worth National Bank against Nevada 
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Bank to recover money paid by mistake 
upon a raised check. Tried 
jury. Judgment for plaintiff. 
denied. Defendant appeals. 


without a 

New trial 

Reversed 
FACTS STATED. 

HeNsHAW, J.: This is an action 
plaintiff to recover money paid by mis- 
take upon a raised check. The facts are 
that upon the 9th day of December, 1895, 
the Bank of Woodland, in Yolo county, 
California, drew its check upon the Crock- 
er-Woolworth National Bank of San 
Francisco for twelve dollars, to the order 
of one A. H. Dean. 


I PRK ZXOLz 


To THE CROCKER-WOOLWORTH NATIONAL BANK 


SAN FRANCISCO, 


ORIGINAL DRAFT. 


At that time, and for some little time 
prior thereto, Dean was a ‘‘client” of the 
Nevada Bank of San Francisco, and had 


fraudulently altered the check by chang- 
ing its date from December gth to Decem- 
ber 13th, and raising its amount from 


therein a commercial account with one or 
two thousand dollars to his credit. Dean 


$12.00 to $22,000.00. 


SAN FRANCISCO, CAL. 


RAISED DRAFT. 
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On the 17th day of December, 1895, he 
placed his name by the way of general 
endorsement upon the back of the check 
and deposited it with the Nevada Bank, 
making out and delivering with the check 
the usual deposit tag. The bank there- 
upon entered upon the pass book of Dean 
a “ provisional credit’ for the amount of 
the fraudulent check. 

On the 17th day of December, 1895, 
as has been stated, the Nevada Bank 
placed its clearing house stamp 
the back of the check and sent 
cleared in the usual 
house 


upon 
it to be 
The clearing 
association of banks, act- 
a regular constitution and 
agreement signed by all of its members. 
3oth parties to this action are members 
of it. Its purpose is the adjustment of 
balances between the members, which is 
done twice on every business day. The 
check found its way in regular course 
from the clearing house to the Crocker- 
Woolworth National Bank, which was the 
correspondent of the Bank of Woodland 
and had funds of the Woodland bank on 
deposit and was honored, under the 
clearing house rules, by the payment over 
to the clearing house of the balance found 
due against it, the Nevada Bank receiv- 
ing the credits due to it. On the day 
after the payment was so made—that is, 
on December 18, Dean checked out of the 
Nevada Bank the sum of $20,000, leaving 
about $2,000 of the amount of the raised 
check still to his account, and fled the 
country. He was a forger, a common 
criminal, and insolvent. The Crocker- 
Woolworth Bank did not inform its cor- 
respondent, the Bank of Woodland, of 
the payment of the check until the 3d 
of the following January. On the 4th of 
January itascertained from the Bank of 
Woodland that no such check had been 
drawn, and consequently knew that a 
fraud had been perpetrated. It notified 
the Nevada Bank and demanded repay- 


way. 
is an 


ing under 
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ment of the $22,000, and offered to re- 
turn the raised check. 

Mistake is the gravamen of this action. 
It is alleged in the complaint to have con- 
sisted “in the belief on the part of plain- 
tiff that said check had been actually and 
in fact drawn, made and issued by said 
Bank of Woodland for said sum of twenty- 
two thousand dollars and dated Decem- 
ber 13th, 1895, and had not been fraudu- 
lently or otherwise altered in said or any 
respects, and such belief in the then 
present existence of such facts was ma- 
terial to such payment, and without such 
belief plaintiff would not have paid said 
sum or any part thereof.” 

The cause was tried without a jury. 
The court made findings, some of which 
will hereafter be more fully considered, 
and gave judgment for plaintiff. Defend- 
ant’s motion for a new trial was denied, 
and from the judgment and from the 
order denying its motion this appeal is 
taken. 

So faras the defendant is concerned, 
it is not contended but that it acted with 
perfect honesty and in the utmost good 
faith in presenting the check, and it is 
not in controversy but that upon payment 
by the plaintiff, the money was in turn, 
upon the check demand of the depositor, 
paid over tohim. No benefit was reaped, 
no advantage gained by defendant in the 
transaction. As between the defendant 
and its depositor, Dean, the findings 
clearly establish that the bank was but 
the agent for collection merely, and as 
such did, as in law was its duty to do, 
pay over the money to its principal upon 
his demand. 

RECOVERY OF MONEY PAID BY MISTAKE. 

Ordinarily, loss left where parties have placed it, 


unless against conscience for party receiving money to 
retain it. 


This action, then, as we have said, is 
one for the recovery of money paid by 
mistake, and it is of consequence to bear 
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in mind at the outset of this considera- 
tion the well settled principles governing 
the right of recovery in such cases. The 
action, even when in form a legal action 
for money had and received, always ad- 
dresses itself to the equitable considera- 
tion of the court. 
ple is this: 
persons 


The governing princi- 
that where equally 
have dealt with 

under a mistake the burden 
sulting from the 


innocent 


one another 


of loss re- 


common error ordi- 


narily will be left where the parties them- 
selves have placed it, and so a recovery 


can only be had where in equity and good 
conscience the defendant should be called 
upon torefund. In Stratton vs. 
2 Term., Rep. 370, Buller, J., 


Rastall, 
speaks as 
follows: 


“Of late years this court has very prop- 

erly extended the action for money had 
and received; it is founded on principles 
of justice, and I do not wish to restrain it 
in any respect. But it must be remem- 
bered that it was extended on the princi- 
ple of its being considered like a bill in 
equity. And, therefore, in order to re- 
cover money in this form of action, the 
party must show that he had equity and 
conscience on his side, and that he could 
recover it in a court of equity. 
In conscience, he only who receives the 
money ought to be obliged to pay it back; 
and a court of equity would inquire in this 
case whether the party had received the 
money, or not. Now, if acourt of equity 
would give this plaintiff no relief, we 
ought not to permit him to recover in a 
court of law in an action founded upon 
equitable principles.” 


The same idea is expressed by Lord 
Mansfield in Moses vs. Macferland, 2 


Burr., 1012. 


“This kind of equitable action to re- 
cover back money which ought not in jus- 
tice to be kept, is very beneficial, and 
therefore much encouraged. It lies oniy 
for money which ex aequo et bono the 
defendant ought to refund. . . . It 
lies for.money paid by mistake; or upon 
a consideration which happens to fail ; 
or for money got through imposition 
(express or implied), or extortion; or 
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oppression; or an undue advantage take: 
of the plaintiff’s situation, contrary to laws 
made for the protection of persons un 
those circumstances. In one word, 
gist of this kind of action is that the 
fendant, upon the circumstances of 
case, is obliged by the ties of natural j 
tice and equity to refund the money.” 

In London and River Bank vs. 
Liverpool, L. R. Q. B. Div., Vol. 


p. 7, Mr. Justice Mathew says: 


Ban! 


‘* If the mistake is discovered at on 
it may be the money can be recove: 
back; but if it be not, and the money 
paid in good faith, and is received in g& 
faith, and there is an interval of time 
which the position of the holder may 
altered, the principle seems to apply t! 
money once paid cannot be recovered 
back. That rule is obviously, as it seen 
to me, indispensable for the conduct 
business.” 

In Bank of 
National Mechanics’ 


National Commerce vs 


Assn, 25 N. Y., 21 
6, the principle is thus statec: 

‘**It is now settled both in England and 
in this State, that money paid under a 
mistake of fact may be recovered back, 
however negligent the party paying may 
have been in making the mistake, unless 
the payment has caused such a change 
in the position of the other party that it 
would be unjust to require him to re- 
fund. 

Mr. Daniel, 2 Daniel Neg. 
Ed.), Sec. 1655, says: 

“Where the bank discovers the forgery 
immediately and demands restitution, of- 
fering to return the check before the 
holder has lost anything by regarding the 
matter as all right, we cannot help think 
ing that it should be entitled to recover 
back the amount. Mr. Chitty seems to 
have had the same opinion. And Profes- 
sor Parsons has expressed it in favorable 
terms. And the better doctrine, as we 
think, is that the bank should have the 
right to recover, unless the circumstances 
of the holder had been changed so as to 
render it unjust.” 


Mr. Daniel is here speaking of the 
forgery of the drawer’s signature. In 
discussing that narrower class of forger- 
ies such as the one at bar, where the sig- 


Inst. 


(3d 
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tures are all genuine, but the amount 
{ the check has been increased, a kind 
forgery knownas “raising a check,” 
says, where money is paid by a_ bank 
such a check by a mistake the general 
le is that it may be recovered from the 
rty to whom it was paid, as having been 
| without consideration. This is un. 


tedly the ‘‘ general rule,’ as Mr. 
daniel declares, but the rule is always 
ect to the most important qualifica- 

, which he points out in his next sen- 
e: ** The bank is not bound to know 
thing more than the drawer’s signa- 
re, and in the absence of any circum- 
e that inflicts injury upon another 

‘ty, there is no reason why the bank 
should not be reimbursed” (2 Dan, Neg. 
[nst., 5th Ed., § 1661). 


(Keener’s Quasi Contracts, p. 67), says: 


And Prof. Keener 


lo say that a plaintiff can recover 
1ey paid by mistake, notwithstanding 
recovery will throw a loss upon the 
lefendant, provided the plaintiff is under 
‘bligation to the defendant, is to lose 
tof the grounds upon which a re- 
ery is allowed, viz: that the defend- 
money which in conscience he 
ot keep. It seems difficult to estab- 
in a case where the defendant can- 
be said to be more responsible for the 
mistake made by plaintiff than is _plain- 
tilf himself, that he should in conscience 
return to the plaintiff money paid under 
mistake where the result of such payment 
is to throw loss upon the defendant which 
he would not have suffered had not the 
payment been made. The principle that 
forbids the defendant enriching himself 
at the expense of the plaintiff should 
clearly forbid the plaintiff indemnifying 
himself against loss at the expense of an 
innocent and blameless defendant.”’ 


We have quoted at this great length be- 
cause these principles are all-important 


t has 


in determining whether a recovery should 
be allowed or withheld from plaintiff. 
(he application of them, however, is 
trequently affected by other well settled 
rules of commercial law to which consid- 
eration must always be paid. 
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Thus it is the law beyond controversy 
that the drawee of a negotiable instru- 
ment is chargeable with knowledge of the 
genuineness of the signature of the drawer, 
of the condition of his funds, and of the 
state of hiscredit. If the drawee pays upon 
the forged signature of the drawer, he can- 
not recover against an innocent payee, 
if the recovery would subject such payee 
Such 
Price vs. Neall, 3 Burr, 


to loss. has been the rule since 
1354, decided by 
Lord Mansfield in 1762. 

Again, where, as in the present case, 
the forgery consists in changing the body 
of the check so as to raise the amount, as 
the drawee is not charged with knowledge 
of the handwriting of whomsoever may 
have prepared the body of the check, he 
may, even if negligent, recover upon the 
ground of mistake, provided that his re- 
covery would not pass the burden of loss 
upon an innocent payee, who had changed 
his condition upon faith of the payment. 
That is to say, where the drawee has done 
any act to give currency to the paper, as 
by acceptance, etc., on the faith of which 
the holder has taken it, 
dition of the holder will be altered for the 


or the con- 


worse in any way, as where he received 
the check for collection and paid over the 
proceeds to an insolvent principal before 
he received notice of the alteration, then 
the party paying is precluded from re- 
covering by the ordinary rules of estoppel 
—otherwise not. 

Still further, an implied warranty of 


genuineness accompanies the unrestrict- 
ed endorsement and transfer of any nego- 


tiable instrument. It is an assurance to 
the drawee of its genuineness in all res- 
pects saving that of the name of the 
drawer alone, with which knowledge the 
drawee is charged. (Chitty on Bills. Ed. 
of 1845, p. 245; Jones vs. Ryder, 5 Taunt, 
488; Wilkins v. Johnson, 3 Barn & Cress. 
438; Herrick v. Whitney, 15 John. 240; 
Story Bills of Exchange, Sections 110 
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and 235.) This warranty of a general 
endorsement is declared in our State by 
Section 3116 of the Civil Code. 


WHEN MONEY PAID BY MISTAKE RECOVER- 
ABLE. 


Money paid by mistake is recoverable, where act of 
payment has not caused change in position of party 
receiving money. 


An examination of the cases will show 
that in all well-considered adjudications, 
recognition, tacit or express, is given to 
these principles. Their ultimate analysis 
amounts to this: that plaintiff, even if 
negligent, may recover if his act has not 
changed the position of an innocent de- 
fendant to his detriment. Therefore, 
where defendant has become the owner of 
the instrument uninfluenced by any act 
of the plaintiff, or where by general en- 
dorsement defendant has warranted the 
instrument, and has estopped himself 
from denying ownership or genuineness, 
plaintiff may have recovery. ‘Thus, in 
Bank of Commerce vs. Union Bank, 3 
N. Y., 230, a raised check was presented 
by defendant bank bearing its general 


endorsement and a recovery was allowed. 
It was there argued, that notwithstanding 
the defendant bank was in fact merely a 
collecting agency, its general endorse- 


ment was a warranty of genuineness. In 
Marine National Bank v. National City 
Bank, 59 N. Y., 67, a check, genuine as 
to the drawer’s signature, but forged as 
to the payee’s name and raised as to the 
amount, was presented to D. & Co., 
gold brokers, in payment for some pur- 
chased gold. They sent the check to 
plaintiff bank, the drawee, where it was 
certified. D. & Co. then paid it into the 
defendant bank, which accepted it. The 
defendant bank in turn presented it to 
plaintiff bank, where it was paid. Upon 
the same day the plaintiff discovered the 
alterations, and gave notice to the de- 
fendant, with the demand that it refund. 
Throughout the action the defendant was 
treated as the owner of the check. Its 
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defense in support of its refusal of pay- 
ment was based upon the certification by 
the plaintiff bank of the check after it 
had been raised, and the decision of the 
court was largely addressed to this mat- 
ter, it being held that the certification 
went no further than to the genuineness 
of the drawer’s signature, and to the 
amount of his funds on credit. In Third 
National Bank v. Allen, 59 Mo. 310, 
defendants were private bankers, and 
bought a raised check from a stranger. 
They presented it to plaintiff, the drawee, 
and it was paid. Upon prompt discovery 
of the forgery and notification to the de- 
fendants, a recovery was allowed. Here 
the defendants were the owners of the 
check and had purchased it upon their 
private account, and plaintiff, not having 
in any way induced the defendants to 
change their position, was entitled to 
the recovery allowed. Park v. Roser, 67 
Ind., 500, was almost precisely the case 
of Marine National Bank v. The National 
City Bank, supra, the defense turning 
merely on the declaration of the bank 
that the check was good. The defend- 
ant was the owner of the raised instru- 
ment. In Espyv. The Bank of Cincinnati, 
85 U. S., 604, a raised check offered in 
payment of bonds and gold purchased, 
had been sent to the bank for informa- 
tion, and the teller of the bank replied 
that it was good. ‘The principle is there 
announced that where money is paid on a 
raised check by mistake, neither party 
being in fault, the general rule is that it 
may be recovered back as paid without 
consideration, but if either party has been 
guilty of negligence or carelessness by 
which the other has been injured, the 
negligent party must bear the loss. And 
it was held that the declaration of the 
bank’s teller that it was good referred 
only to the genuineness of the drawer’s 
signature and to the condition of his ac- 
count. The case most nearly analogous 
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to the one at bar is that of The National 
Bank of Commerce v. The National Me- 
chanics’ Banking Association, 55 N. Y. 
211. The genuine check of a depositor 
in the plaintiff's bank, drawn to one 
Greenleaf, was taken to the bank and 
there certified. After certification it was 
fraudulently raised by Greenleaf from 
$56.75 to $15,000, and was deposited by 
Greenleaf with the defendant. Green- 
leaf was a client of defendant, and made 
other deposits upon that date, amounting, 
with the raised check, to $20,000. Upon 
the same day, he drew out in money sub- 
stantially all of his deposits, including 
the amount of the raised check, Upon 
the next day the plaintiff bank paid the 
defendant bank the amount of the raised 
check, through the clearing house. Upon 
discovery of the fraud, the action. was 
brought. It is pointed out that the de- 
fendant bank had paid the money upon 
the raised check, to its fraudulent deposi- 
tor, and thus had become the owner of it, 
and that it had done this uninfluenced by 
The court 


any act of the plaintiff bank. 


says: 

‘*On general principles, mere negli. 
gence in making the mistake is not, as 
has been already shown, sufficient to pre- 
clude the party making it from demand- 
ing its correction. Such negligence 
does not give to the party receiving the 
payment the right to retain what was not 
his due, unless he has been misled and 
prejudiced by the mistake. If his loss 
had been incurred and become complete 
before the payment, he should not, in 
justice, be permitted to avail himself of 
the mistake of the other party to shift 
the loss upon the latter. If the 
defendant had shown that it had suffered 
loss in consequence of the mistake com- 
mitted by the plaintiff, as, for instance, 
if, in consequence of the recognition by 
the plaintiff of the check in question, the 
defendant had paid out money to its 
fraudulent depositor, then, clearly, to the 
extent of the loss thus sustained, the 
plaintiff should be responsible. But it 
appears that all the money which Green- 
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leaf, the fraudulent depositor, obtained 
from the Mechanics’ Banking Association, 
on the credit of the altered check, was 
paid out on the sixteenth of February, 
the day before the check was presented 
to the plaintiff. . . The recogni- 
tion of this check by the plaintiff, on the 
seventeenth of February, could not have 
had any influence upon the action of the 
Mechanics’ Banking Association in pay- 
ing Greenleaf’s drafts on the sixteenth. 
The loss occasioned by those payments 
had been fully incurred by the Mechan- 
ics’ Banking Association before the plain- 
tiff had made the mistake which it seeks 
in this action to have corrected.” 
WHEN MONEY PAID BY MISTAKE NON-RECOV- 

ERABLE. 
When position of party receiving payment is thereby 


changed, re-payment cannot be enforced to his detri- 
ment. 


The facts in the case at bar, summariz- 
ed, amount to this: By the affirmative 
error of plaintiff, money was paid to de- 
fendant, who was the agent of Dean; the 
defendant, after receiving payment, did 
as in law it was bound to do (Svendsen 
v. State Bank, 65 Northwestern R. 1086), 
pay the money to its principal upon his 
demand, and thus change its position so 
that, if recovery is had, the loss must in- 
evitably be borne by it. The application 
of the principles above enunciated to 
these facts would absolutely bar a re- 
covery, unless there be some peculiar 
feature of the transaction—some especial 
act of the defendant—which takes the 
case out of their operation, and which by 
reason of defendant’s own conduct, cast 
liability upon it. 


NO REPRESENTATION OF OWNERSHIP BY THE 
NEVADA BANK. 


The acts, facts and circumstances which 
by respondent are held thus to render the 
defendant liable, are summarized in the 
following finding of the court : 


After having made findings clearly es- 
tablishing that, as between defendant and 
its depositor, Dean, the bank had taken 
the check for purposes of collection only, 
the court further finds: ‘‘ At and before 
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the time of making such payment, the 
plaintiff had no notice or knowledge 
whatever that the defendant was not, as 
it purported and represented itself to be, 
the absolute owner and holder of said 
check, and ro notice or knowledge that 
the said check was presented by the de- 
fendant as agent for collection only, or 
otherwise than as owner and principal.” 

The value and importance of this finding 
to support the judgment arises from the 
principle above enunciated, that if one 
be, or hold himself out as, the owner of 
such paper, then a recovery may be had 
against him, if it be seasonably sought, 
because he will be the holder of money 
paid, which in good conscience and equity 
be 
whereas, in the case of an agent, recourse 
Of 
the all governing rule being that the de- 


he should not allowed to retain; 


is limited to the principal course, 
fendant holds money which in good con- 
it can 
matter not whether (if in fact he was an 


science he is not entitled to hold, 


agent) this agency be known or unknown 
to the drawee, provided only that the 
drawee did not part with the money upon 
the faith of the apparent principalship. 
In one case, it might be said the money 
was paid because of the belief of the 
drawee that the holder and presenter of 
the paper was the actual owner of it. In 
another case, it might be paid with total 
indifference to this fact. In the one in- 
stance, therefore, the plaintiff would have 


a right to rely for a recovery upon the 
ownership, real or apparent, of the per- 
son presenting the bill or check, while in 
the other, since the 


payment was in no 
wise made upon faith or reliance in the 
apparent state of facts, the defense that 
the payee was, in truth, but an agent and 
had parted with the money to the princi- 
pal, would and should be permitted to 
avail. 

In this case the finding of the court, as 
above quoted, is that the defendant 
‘* purported and represented itself to be 
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the absolute owner of said check. 

and that plaintiff “ had no notice nor 
knowledge that the check was presented 
by the defendant otherwise than as owner 
and as principal.” 

EFFECT OF CLEARING HOUSE RULES 

The only support which this finding re- 
from the ted 


facts touching the method of the pre- 


Cceives comes uncontradi 
sentation and payment of the checx 
check 


the 
was presented in regular manner through 


already has been stated that 


the clearing house of which institution 
both plaintiff and defendant were mem. 
bers. The constitution and rules of the 
clearing house, which were strictly fol- 
lowed by defendant, here become im- 
for consideration. 
XV, and 


Article XVII, of the constitution, are 


portant Section 2, 


Article sections 1, 2, and 


follows: 
*Article X\ 


claims 


Section 2. Errors in the exchanges 


arising from the return of checks, or from 


other cause, are not to be adjusted through the ¢ 


house, but directly between the members who are the 
ties to them; all checks, drafts, notes. or other items 
exchanges, found not good, oi missent, shall be ret 
without intentional mutilation or notice of dishonor g 
directly to the member from whom they were received, 
than 


soon as examined, or presented, not later two hours 


on ordinary days, or three hours on collection day, fro 
the hour set for the clearance in which said returned vou 

ers were exchanged, and the said member shall immediat 
ly refund to the bank returning the same the amount for 


which it had received credit through the clearing hous 
for the said checks, drafts, notes or other Items so return 
ed to it: in case of the refusal or inability of any member 
to promptly refund to the bank presenting such checks 
the bank holding 


the clearing house th: 


drafts or other items so returned, then 


may report to the manager of 
amount of the same, and it shall be the manager's duty 
with the approval of the clearing house committee to tak 
from the settling sheet of 
such checks, drafts, or other items so reported, and 


both members the amount of 


readjust the clearing house statement, and declare the cor 
rect balances in conformity with the changes so made, pro 
vided that such report of default shall be given to the 
him of th 
credit balances resulting from that day’s exchanges. 

* Article XVII. Section 1. All negotiabie paper origi 
nally made payable to the order of any bank in this asso 
ciation and deposited for clearance, shall be officially et 


manager before the hour set for payment by 


dorsed in writing by such original payee 

“Section 2. All negotiable paper deposited for cleat 
shall bear the 
stamp of the depositing bank, which shall clearly indicat 


the name of the bank, its clearing house number, and the 


ance by the members of this association 


date of clearance. The stamp shall be for clearing hous: 
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-es only, and shall guarantee the validity and regu 
f all prior endorsements on the paper so cleared, 
the endorsement of an original payee of a certifi- 
f deposit, and it shall not be construed to supply a 
v endorsement. 
tion 3. Each bank shall file with every other mem 
his association a certified impression of its clearing 
~tamp and certification stamp and the signatures of 
+ authorized to certify and indorse checks.” 


lhe check in question bore the defend- 
‘s clearing house stamp in these words: 


PAY ONLY THROUGH 

CLEARING HOUSE. 
December 17, 1895. 

16. THE NEVADA BANK 
OF SAN FRANCISGO. 

With this stamp upon its back, it was 
assed with other checks into the clear- 
Admit- 
lly theonly representation of owner 


ng house and paid by plaintiff. 


»of any kind whatsoever to support 
this finding is found in this stamped en- 
rsement, coupled with the presentation 
igh the clearing house. The plain- 
does not even plead that the defend- 


ant was the ‘‘owner” of the check, but 


pleads merely that it was the °‘‘ holder.”’ 
lhe distinction is, or may be, important 
One may be the holder of a check, and 
not the owner, and under the rule which 
construes a pleading most strongly against 
the holder, it might well be held upon 
the very averment of the complaint that 
plaintiff knew that defendant 


owner, 


was not 


‘* The term holder is properly applied 
to the person having possession of the 
paper and making the demand, whether 
in his own right or acting as an agent 
for another.” (Bowling v. Harrison, 6 
How. U. S. 258.) “ Holder is a word of 
the same import as bearer.”” (Putnam v. 


Crymes, 36 Am. Dec. 250.) ‘ Holder is 


a general word applied to any one in ac- 
tual or eonstructive possession of the 
bill, and entitled at law to recover or re- 
ceive its contents from the parties to it.” 
(Byles Bills, *p. 2.) 
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Moreover, it may be noted that there is 
no averment in the complaint that the 
plaintiff paid upon the belief that defend- 
ant was such owner, but the explicit state- 
ment is that it paid in the belief that the 
check was genuine and not fraudulently 
altered, “and without such belief plain- 
tiff would not have paid such sum or any 
part thereof.” 


EFFECT OF CLEARING HOUSE INDORSEMENT 


BY NEVADA BANK. 


Legal liability of indorser, as warrantor of genuine- 
ness. eliminated by clearing house indorsement, under 
which a special and restricted liability provided. 

But, passing this as being at least per- 
Suasive against the finding of the court 
that the defendant represented itself to 
be the owner, and that plaintiff paid only 
upon the representation, we come to con- 
sider the effect of the stamped endorse- 
ment which the Nevada Bank placed upon 
the check. Endorsements are either 
general or restrictive, and the effect of a 
general endorsement is well established 
in mercantile law. The endorser war- 
rants to every subsequent holder thereof 
not liable to him, that the paper is in all 
respects what it purports to be, that he 
has good title to it, that the signatures 
of all prior parties are binding upon them, 
and that if the instrument be dishonored, 
he will, unless himself exonerated, pay 
upon due notice given. (C. C., sec. 4116.) 
“*5 indorsement 


specifies the indorsee, and may by ex- 


special is one which 
press words to that purpose, but not other- 
wise, be so made as to render the instru- 
ment not negotiable.” (Secs. 3113, 3115.) 

But while this is the ordinary effect 
of a general endorsement in the com- 
mercial world, it is perfectly competent 
for banks associated together to bind 
themselves by rules governing, as be- 
tween themselves, the effect of their en- 
dorsements, and these rules, as to them, 
will supplant the law. It will be noted in 
the sections of the constitution of the 





600 


clearing house above quoted, that all 
negotiable paper originally made payable 
to the order of any bank belonging to the 
association and deposited for clearance, 
shall be officially endorsed in writing by 
such original payee, while all other nego- 
tiable paper deposited for clearance by 
members of the association shall bear 
merely “the stamp of the depositing bank 
which shall clearly indicate the name of 
the bank, its clearing house number, and 
the date of clearance. The stamp shall 
be for clearing house purposes only and 
shall guarantee the validity and regular- 
ity of all prior endorsements on the paper 
so cleared, except the endorsement of an 
original payee of a certificate of deposit, 
and it shall not be construed to supply a 
missing endorsement.”’ Here, then, is 
an express limitation of the effect of such 
endorsement as this check bore. It elimi- 
nates, amongst other things, from the 
warranty of endorsement, the code pro- 
vision that the instrument “is in all res- 
pects what it purports to be.” In short, 
it would seem as though the framers of 
the constitution of the clearing house, 
with deliberation, followed the decision 
of this court in Redington vs. Woods, 
45 Cal. 428, where it is said: 

‘“‘ But the endorsement of the holder re- 
ceiving payment can have, at most, no 
greater legal significance than this. It 
implies, at best, only an undertaking that 
he has a valid //#/e to the bill or check, and 
consequently a right to receive payment 
—an implication which the law raises 
without the endorsement. But the en- 
dorsement, proprio vigore, imposes upon 
him no other or greater liability to refund 
money paid upon an altered check than 
would attach to him without the endorse- 
ment. In other words—/he endorsement 
does not, of itself, import an undertaking 
that the check has not been altered ; and in 
proceedings to recover back the amount 
paid on an altered check she endorsement 
could not be made the foundation of the 
action, aS importing a promise to refund 
the money, in case it should afterwards 
appear that the amount in the body of 
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the check had been fraudulently altered.” 

The members of the clearing house by 
their constitution have brought them- 
selves strictly within the language of the 
Redington case. Moreover, it is at once 
apparent that under the constitution of 
the clearing house such an indorsement 
is not only limited and special, so as to 
destroy the negotiability of the instru- 
ment, but that the rules were designedly 
drawn to effect this purpose. It is pro- 
vided that, ‘‘ The stamp shall be for 
clearing house purposes only.” 
dorsement itself is to the effect that the 
check shall be paid only through the clear- 
ing house, which means, of course, to the 
clearing house. This method of payment 
is established by the rules. It amounts 
merely to a system of sets off and cancel- 
lations, whereby accounts are settled, 
deposited ‘without the actual transfer of 
unnecessary funds. 

From any aspect ot this endorsement, 
therefore, it was not sufficient to charge 
the defendant with anything other than 
the plaintiff pleads it was—‘“‘ the holder 
of the check”—and, certainly, the en- 
dorsement contained and conveyed no 
‘* representation” whatsoever to the plain- 
tiff that the defendant claimed or asserted 
itself to be the owner of the check. 
mon knowledge and common experience 
inform us that in the case of local checks 
such as this, it is the uniform, if not the 
well nigh universal, practice for banks 
to take them from their depositors and 
clients for collection only. 
‘*buy ” them; they take them as agents. 
And if this common knowledge needed 
re-enforcement, it is abundantly furnished 
by the evidence of the officers of the banks 
testifying in this case to the effect that, at 
least, if it was noi the uniform practice 
never to buy local checks, it was certainly 
the general practice to take them only 
for purposes of collection. So that, so 
far as this check so deposited and so pre- 


The en- 


Com- 


They do not 
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sented to plaintiff is concerned, the knowl- 
edge that it conveyed was at least the 
knowledge that in this transaction, as in 
thousands of others, the Nevada Bank 
was probably the collecting agent merely. 
It will not be assumed against the uniform 
practice of banks in this regard, and in 
the absence of any evidence at all upon 
the subject, that the plaintiff here, and in 
this sole and peculiar instance, put reli- 
ance upon the supposed ownership of the 
check by defendant. If, indeed, it did 
have such belief, then the complete answer 
is that the restricted endorsement did not 
justify nor warrant it in that belief, nor 
make the defendant liable because such 
belief was entertained. 

But there is not only no evidence to 
support the finding that the Nevada Bank 
represented itself to be the owner, but 
there is positive evidence in addition to 
that already pointed out to show that 
plaintiff bank, before payment of its check, 
knew, or at least believed, that the Nevada 
Bank was acting as collecting agent for 
Dean. This evidence is found in the tes- 
timony of Mr. Kline, plaintiff's cashier. 
Mr. Kline, after stating that he looked over 
the checks coming through the Nevada 
Bank, and saw and read the particular 
check in question, within the time allowed 
by the clearing house rules for its rejec- 
tion and return, testifies : 


“(). What is it you did not notice at the 
time? 

‘*A. To whom it was payable. I merely 
knew it was a check of some client of the 
Nevada Bank, and presented for cash in 
that manner. 

‘How did you know it was a clieut of 
the Nevada Bank ? 

_‘* Because of its coming in the envelope 
of the Nevada Bank.” 


NON LIABILITY OF NEVADA BANK ARISING 
FROM PRESENTMENT OF CHECK. 

It is insisted, however, by respondent 

that the judgment in its favor is to be 

supported upon other grounds than that 
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of appellant’s liability as an endorser, and 
that the finding in question derives sup- 
port from the fact that the appellant pre- 
sented the check for payment. It is to 
be remembered that the only represeata- 
tions which the Nevada Bank made were 
those which follow in law from the mere 
fact of the delivery of the check to the 
clearing house for clearance; but it is 
said that the presentation of the check 
was a representation of the genuineness 
of the signatures, of the title of the pre- 
senter, and that the check was in all 
respects what it purported to be; in 
short, that the presentation with or with- 
out endorsement was a representation of 
everything which the law declares to be 
warranted bya general endorsement. In 
support of this proposition are cited some 
cases. Thus, in Merchant’s Bank vs. 
McEntyre, 2 Sanford, 431, where the for- 
gery was of the signature of a prior 
indorser, it is said: ‘*‘We hold it to be 
a principle of universal application that 
where one presents a draft or check to a 
bank for payment, it is a representation 
of the genuineness of the signatures ap- 
pearing upon it; and, except where the 
drawer’s signature is forged, or there is 
some other peculiar reason for taking the 
case out of the rule, the party so presenting 
the draft will be held responsible to the 
drawee for the authenticity of such signa- 
tures.”” In White v. Continental Bank, 64 
N. Y., 316, it is said: ‘* The presenta- 
tion of the bill and the demand and re- 
ceipt of the money thereon was equivalent 
to an endorsement.” In Leather Manu- 
facturers Bank v. Merchants’ Bank, 128 
U.S. 26, it is said: 
senting forged paper to a bank, procures 
the payment of the amount thereof to 
him, even if he makes no express war- 
ranty, in law represents that the paper is 
genuine ; and, if the payment is made in 
ignorance of the forgery, is liable to an 
action by the bank to recover back the 


‘*One who, by pre- 
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money which in equity and good con- 
science has never ceased to be its prop 
erty.” 

The principle upon which these cases 
are decided is either, first, that the pre- 
sentation is the equivalent of a general 
all of these 
things are warranted, or, second, that the 


endorsement urder which 


presentation upon the one hand, and the 
reception and payment of money upon the 


other, amount toa sale and purchase, and, 


the consideration for the sale having failed, 
a recovery back may be had. ‘The cases 
above cited bear upon the first theory. 
Upon the second it is sufficient to quote 
the United 


where Judge Wallace says : 


from States Circuit Court, 

“ Upon prin- 
ciple, where the holder of a note presents 
it at the bank at which it is made payable, 
receives the money and surrenders the 
paper, the transaction is in effect a pur- 


chase from the holder.” (Riverside Bank 
v. First National Bank, 74 Fed. 276.) 

But in the present case the application 
of neither of these theories will aid in the 
As to 
the first, it is clear that mere presentation 


support of the finding in question. 


will not operate to enlarge a special and 
restricted endorsement into the general 
endorsement contemplated 
3116 of the Civil Code. 
posterous to say that one who had care- 


by Section 


It would be pre- 


fully restricted his liability by special in- 
dorsement should, by the mere presenta- 
have his. situation 
changed to that of a general endorser. 
The principle, therefore, is not applicable 


to the case of a special endorsement, 


tion of the check, 


and, in the case of a general endorsement, 
it is quite unnecessary in this state to 
invoke it, since the matter is fully covered 
by the section of our code above referred 
to. 

Upon the second theory, that the pre- 
sentation and payment amounts to a sale 
with warranty by the seller, whatever may 
be the rule as to such warranties in other 
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states, in this state, where the warranties 
are those, and those only, fixed by our 
vith 
those provisions, and, therefore, cannot 
Section 1764 of the Civi! Code 


code, the principle is at variance 


apply. 
provides that, ‘‘except as prescribed in 
this article, a mere contract of sale or 
agreement to sell does not imply a war. 
ranty.” Section 1774 declares: ‘One who 
sells or agrees to sell an instrument pur- 
porting to bind any one to the perform. 
ance of an act, thereby warrants that he 
has no knowledge of any facts which tend 
to prove it worthless, such as the insol- 
vency of any of the parties thereto, where 
that is material, the extinction of its obli- 
gations, or its invalidity for any cause.” 
These code provisions were under con- 
sideration in Sutro v. Rhodes, g2 Cal. 117, 
wikere it is held that, if an invalid nego- 
tiable instrument, such as_ overissued 
bonds, be presented for sale, both parties 
the 


money. 


being equally innocent, 


back 
then, 


purchaser 
The 
is that, in the other 


cannot recover his 
distinction, 
the sale carries a 


states, warranty of 


in this state the sale carries 


>? 


genuineness ; 
merely a warranty that the seller has no 
knowledge of defects. It 
this of 
fore, that the finding is without support 
from the evidence. 
the plaintiff nowhere pleads reliance upon 
any representations made by defendant, 
but pleads merely its own belief in the 
genuineness of the instrument. The find- 
ing, therefore, is without the issues joined. 


is concluded 


upon branch the case, there- 


It may be added that 


As was said in Goings v. White, 32 Ind. 
126, ‘‘There is no averment that the 
plaintiff relied upon the representations 
of the defendant. The want of such aver- 
ment cannot be supplied by a recital of 
evidence which might justify a presump- 
tion that the representations were relied 
upon, unless such evidence be conclusive 
of the fact.” 

For the foregoing reasons the judgment 
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. 


and order are reversed, and the cause is 


remanded. 


We concur: VAN 


Dyke, J.; 


McFARLAND, J.; 


Lor1GANn, J.; Beatty, C. J. 


DISSENTING OPINION, 


Suaw, J.: I dissent. The law relating 
to the warranties which are implied by 
the sale of an instrument in writing, as 
provided by section 1774 of the civil code, 
does not apply to this case. Notwith- 
standing the opinion of Judge Wallace in 
Riverside v. Bank, 74 Fed. R. 276, 1 am 
of the opinion that one who presents a 
check to the bank upon which it is drawn, 
and demands payment of the amount 
written therein, does not thereby offer to 
And if the 


payment is made and the check delivered 


sell the check to the drawee. 


to the drawee, the transaction is not in 
any true sense a sale of the check. ‘The 
payee or holder is merely demanding per- 
formance of the obligation which he holds. 
The drawee is merely performing that 
obligation, and he takes the check, not as 
upon a sale, but as a voucher or receipt 
against the fund held by him for the 
drawer. It may be that if a case arose 
where, for the protection of the drawee, 
to consider him a 


purchaser, or as having the rights ef a 


it became necessary 
purchaser, of the check, the law would 
raise an implication of a purchase in order 
to do justice ; but this would be a fiction 
such as the law sometimes indulges in for 
the ends of justice, and it does not change 
the actual relation of the parties, nor the 
actual effect and character of the tran- 
saction. 

Nor does the qualified endorsement of 
the Nevada Bank, coupled with the rules 
of the clearing house with respect to it, 
imply any warranty such as would be 
implied from an ordinary indorsement. 
The endorsement as made and as so quali- 
fied amounted to no more than would an 
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oral demand for 


payment. There is, 
no question here as to the 
effect of a warranty arising from an im- 
plied sale, or from the indorsement. It 


follows that the modifications found in the 


therefore, 


civil code, of the common law rules re- 
specting implied warranties, do not change 
the effect of the authorities upon the ques- 
tion of the right to recover money inno- 
cently paid by mistake upon raised checks. 
The right to the recovery does not rest 
upon the theory that there is a warranty. 

The fact that the defendant had paid 
over the money to Dean, the forger, be- 
fore notice of the fraud, did not, under 
the circumstances of the case, relieve it 
from liability to the plaintiff. If the 
agency of the defendant had been known 
to the plaintiff, the rule in this respect 
would For that 
knowledge would have carried informa- 


have been different. 
tion that, in law and in fact, the money 
paid became at ance the money of Dean, 
the owner, and not the money of the 
defendant, and from this circumstance it 
would have been charged with knowledge 
that, if it wished for any reason to follow 
the fund and recover the identical money 
paid, or its equivalent, it must give notice 
to the defendant before the money was 
paid to the principal, which it did not do. 

The court found that the fact of agency 
was not known to the plaintiff. The pre- 
vailing opinion holds that this finding is 
not sustained by the evidence. I am of 
the opinion that in so deciding this court 
has invaded the province of the trial court. 


Possession of a check, like the possession 


of any other article of personal property, 
raises a presumption of ownership in the 
pessessor, which it would take evidence 


to remove. The question whether the 
evidence in this case was sufficient to 
overcome this presumption depends on 
the inferences which might be drawn from 
circumstances which would justify either 
of two inconsistent conclusions. In such 
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cases the conclusion of the trial court is 
final. Gould v. Eaton, Cal. 639. 
That the decision of the trial court upon 
this fact is conclusive was directly decided 
in National Park Bank v. Seaboard Bank, 
reg Bh. Y. 38. 

So, also, the rule would be different if, 
after paying the money on the check, the 
delay in discovering the forgery had been 
due to the negligence of the plaintiff, and 
in the meantime the defendant had paid 
the money over to the principal, or other- 
wise so changed its position that it would 
be prejudiced by the plaintiff’s recovery. 
But here the money was paid to Dean on 
the following day, and it is not claimed 
that any ordinary diligence by the plain- 
tiff would have enabled it to discover the 
forgery in time to have prevented such 
payment. 

One who presents for payment a check 
upon a bank, by the mere act of presenta- 
tion, even if no word be spoken, repre- 
sents that the check so presented is all 
that, on its face, 1t purports to be. The 
defendant, therefore, did make a false 
representation to the plaintiff of a mate- 
rial fact, although it was ignorant of the 
falsity of the tacit statement. The plain- 
tiff was bound to know the state of the 
account with the drawer of the check, 
and the genuineness of the drawer’s sig- 
nature, but it was charged with no duty 
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to detect the forged alteration in the 
amount. If there was a duty resting on 
either party to look to that point 
greater upon the defendant, who 
with the forger, than upon the pla 
who knew nothing of him. The plaintiff, 
upon its innocent mistake in assuming 
that the false check was genuine, and its 
reliance upon the implied representation 
of the defendant, which reliance, in the 
absence of anything shown to the con- 
trary, will be presumed, paid to the 
defendant the full amount of the check. 
For the money paid it received no con- 
sideration. The case of the plaintiff rests 
upon the principle that one who pays 
money without consideration, and upon a 
mistake of a material fact, may recover 
it in an action against the person who re- 
ceived it. The demand for payment was - 
in effect a rescission. Nothing of value 
was received, and nothing of value need 
be returned. The defendant at once be- 
came liable for the money demanded. 2 
Dan. Neg. Inst. sec. 1661, and cases cited; 
Redington v. Woods, 45 Cal. 406, 428. 
There is nothing in the later provisions 
of the civil code, above referred to, which 
in the least changes or affects the rule 
laid down in the case last cited. 

I am of the opinion that the judgment 
should be affirmed. 


" Was 
ealt 
tiff, 


LIABILITY OF CORPORATION OFFICERS ON NOTE. 


American National Bank v. Omaha Coffin Mfg. Co. supreme court of Nebraska, 
June 19, 1903. 


A note executed to a bank recited “ we 
promise to pay,” etc., and was signed 
‘*Omaha Coffin Mfg. Co. 
C. A. Claflin, Pres. 
S. L. Andrews, Sec.” 


Held: The note is the note of the 
Omaha Coffin Manufacturing Company, 
and not the joint note of the company, 
Claflin and Andrews. 





LEGAL DECISIONS. 


PAYMENT OF 


LOST NOTE. 


Page Woven Wire Fence Co. v. Pool, Supreme Court of Michigan, May 29, 1903. 


The following instrument was sued on : 


Grand Rapids, Mich., 

Sept. 28, 1899. 
Ninety days after date, /, of Lakeview 
Post Office, residing tn the town of Cato, 
Michigan, for value received, promise to 
pay to the order of the Page Woven Wire 
Fence Co. or bearer, without default, two 
hundred dollars payable at Lakeview Bank 
vehange and collection charges. In- 

tat seven per cent. until paid. 
Phoebe M. Pool. 


[his note was indorsed: 


‘Pay to the order of any bank 
for collection and remittance 
to the 
Page Woven Wire Fence Co. 
Adrian, Mich.” 


and on November 23, 1899, mailed for 
collection to the Farmers & Merchants 
Bank of Lakeview, and a week later, the 
company wrote Mrs. Pool the note had 
been sent to the bank. The note was 
lost and never received by the bank, 
which the company learned, after send- 
ing a second letter. After this, sometime 
in December, Mrs. Pool was in the bank 
and was told the note was lost. She was 
requested to pay it and take a receipt 
which she refused to do, until the note 
was produced. Upon the r2th of Janu- 
ary, 1900, the company again wrote Mrs. 
Pool, requesting payment, and upon re- 
ceipt of this letter she wrote she had paid 
the note on the day it became due ‘‘to 
your man Lamb,” at her home. Mrs. 
Pool afterwards showed the company the 
note, with the signature torn off, and 


told of the circumstances connected with 
its payment; described how she got the 
money to pay, borrowing part of it, and 
describing the man to whom she had paid 
it. 

In an action by the company against 
Mrs. Pool on the note, the trial judge was 
of opinion that the presumption of pay- 
ment, because of possession of the note, 
had not been overcome and directed a 
verdict in favor of defendant. On appeal, 
this judgment is reversed by the supreme 
court, on a vote of three justices against 
two. 

The majority of the court referred to 
the contention, based on certain decis- 
ions, that before the presumption of pay- 
ment, arising from possession of a note, 
can be overcome, it must be shown that 
the payment was actually made in bad 
faith; and said that in the cases where 
this view had been taken there had been 
no notice of the loss of the note. The 
present case is different. In this case 
the rule applies that where notice that 
an instrument has been lost or stolen has 
been brought home to the maker, pay- 
ment thereafter made will not extinguish 
liability, unless the party presenting the 
instrument is required, before payment, 
to establish title thereto. 

The court said that if, with informa- 
tion of loss, no duty of care is cast upon 
the maker, and nothing short of absolute 
bad faith will invalidate a payment made, 
the law would afford little protection to 
the payee. 

In the present case, the maker had 
notice that the note had been mailed to 
the bank; the bank had informed her the 
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note had not been received and was prob 
ably lost in transit, and when the note 
was presented to her for payment, it had 
on the back ‘‘ Pay to the order of any 
bank or banker for collection and remit- 
tance tothe Page Woven Wire Fence Com- 
pany.” This was sufficient notice that 
the note had been The maker, 
therefore, occupied the position of one 


lost. 


paying a note to one not authorized to re- 
ceive it, having notice of its loss, and 
without any inquiry or investigation as 
to the title of the holder. 

The court said it did not accept the 
view that because of the indorsement to 
a bank for collection the maker was not 
justified in making payment to the alleg- 
ed agent of the plaintiff; for whilethe in- 
dorsement was a circumstance showing 
want of care on the part of the maker, 
it was by no means conclusive, for the 
payee of the note, notwithstanding the 
indorsement, would have the right to de- 
mand and receive payment. 

But the court holds that the record 
fails to disclose what care the maker ex- 
ercised in making payment to the holder; 
and upon this record, it was error to in- 
struct a verdict in her favor, and there 
must be a new trial. 

The two minority judges favor the 
affirmance of the judgment in the maker’s 
favor. Say it is conceded that 
possession of a note by the maker is 
presumptive evidence of its payment, 
but it is said the presumption is 


They 


not 


HOLDER’S RIGHTS 


UNDER NEGOTIABLE 
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conclusive, and as the maker had: 
of its loss before she paid it, shes 
have required the person presenting 
establish his title before paying it 
is also contended that the note is 
negotiable (because of the words * 
exchange and collection charges,’ 
the indorsement ‘‘ pay to order of 
bank for collection,’ 


etc.) and pay 

to a stranger was at the peril of the pay 
er. They do not deem it necessary to 
decide the instrument was a 
negotiable note or a contract. But they 
say: It was made payable to the plain- 
tiff, or bearer—at the 
with exchange and 
Mrs. Pool was notified it had been sent 
to the bank. She was at the bank and 
was there informed it had not been receiv- 
ed, and was requested to pay it. She indi- 


whether 


Lakeview bank 
collection charges 


cated her willingness to pay it, but 
clined to do so unless the note was pri 
the date of maturity 
paper, payable to bearer, was brought 
the house by a man who claimed to 
the agent of the company; and Mrs. Pool, 
if her statement to the cashier 


duced. At 


is to be 
believed (and there is no other version of 
what occurred) paid to the agent the full 


} 


amount due on the note and it was deli- 
vered to ner. The minority judges think 
this statement of facts did not overcome 
the presumption of payment arising from 
the production of the note by Mrs. Pool, 


and that the judgment should be affirmed. 


NOTE UNAFFECTED BY 


OUTSIDE AGREEMENT. 


Mallory v. Fitzgerald's Estate, supreme court of Nebraska, June 3, 1903. 


Where a note is negotiable in form, and 
by its terms payable on demand, evidence 
of a contemporaneous oral agreement de- 
stroying its negotiability, and making the 


time of payment contingent on the hap- 


pening of an uncertain event, is inadmis- 
sible. 





LEGAL DECISIONS. 


THEFT OF 


CUSTOMER’S SECURITIES BY 


BANK EMPLOYEE. 


Bank a gratuitous bailee for safe-keeping—Want of ordinary care on bank’s part not 
shown—Non-liability of bank. 


Smith v. Elizabethport Banking Company, Court of Errors and Appeals of New 
Jersey, June 17, 1903. 


1. In a suit against a bank, a gratuit- 
ous bailee, to recover the value of securi- 
ties left with it, and which have been 
stolen by one of its employes, a want of 
ordinary care on the part of the bank not 
appearing, the bank is not liable for the 
loss of the plaintiff. 


Dixon, J., dissenting. 


(Syllabus by the Court. ) 


Error to Circuit Court, Union County. 


Action by Thomas J. Smith, adminis- 
trater of Peter H. Wyckoff, against the 
Elizabethport Banking Company. Judg- 
ment for defendant, and plaintiff brings 
error. Affirmed. 


Van SYCKEL, J. This suit was institu- 
ted to recover of the defendant bank the 
value of three $1,000 government bonds 
which it is alleged were deposited by the 
plaintiff's intestate with the bank for safe- 
keeping. The bonds were purchased by 
Wyckoff through Walter O. Smith, the 
defendant’s cashier, and paid for by 
Wyckoff’s check, payable to the order of 
Smith as cashier. At the request of 
Wyckoff, the bonds were placed by Smith 
in the safe of the bank in March, 1895, 
in a sealed envelope. Wyckoff died in 
August, 1898, and soon thereafter, Thomas 
J. Smith, his administrator, called at the 
bank and looked at the bonds, and at his 
request they were left at the bank. No 
charge was made for keeping the bonds 


in the safe of the bank, and no coupons 
were cut from the bonds before they dis- 
appeared. These bonds were the only 
securities ever taken on deposit for any 
one. The cashier never reported to the 
directors or toany officer of the bank that 
he had deposited these secrrities in the 
safe, and they had no knowledge of such 
deposit. The bank was organized in 
1889, and never did a safe deposit busi- 
ness until its charter was amended in 
July, 1900. Prior to 1900 there was no‘ 
express authority contained in the char- 
ter of the bank to receive valuables for 
safe-keeping, either for hire or gratuit- 
ously; and no such authority was express- 
ly given to the cashier, or known to have 
been exercised by him. Prior to July, 
1900, the bank had no vault, and only 
one safe. These bonds were placed by 
the cashier in the burglar-proof compart- 
ment of the safe, where the securities and 
money of the bank were kept. This com- 
partment was required to be kept open 
during business hours, and therefore the 
employees of the bank could not be ex- 
cluded from access to it. After July, 
1g00, when the bank was moved to new 
quarters, the clerks did not have access 
to the vault. One Schrieber,an employe 
of the bank, went on his vacation in Au- 
gust. 1900. He failed to return to the 
bank, and this led to the discovery that 
he had stolen $108,000 of its funds to- 
gether with the plaintiff’s bonds. Schreib- 
er had been in the service of the bank for 
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11 years, and, so far as appears, the offi- 
cers of the bank had no cause to question 
his integrity. Whether the bank, while 
these bonds were in its safe, had author- 
ity to take such securities for safe-keep- 
ing, or whether the cashier, as the repre- 
sentative of the bank, could receive them, 
without express instructions from the 
directors of the bank, so as to charge the 
bank with the liability of a gratuitous 
bailee, are questions in regard to which 
no opinion is intended to be intimated. 
Conceding that the bank was a gratui- 
tous bailee, we think that the evidence 
fails to show on the part of the bank 
any want of the ordinary care which the 
law exacted of it in that relation. The 
bonds were deposited in the most secure 
place in the banking house. When they 
were stolen does not appear, but mani- 
festly it was before removal to the new 
banking house, and it may have been the 
first peculation of Schreiber. There was, 
so far as appears, no circumstance to 
lead the bank to distrust him; and the 
depositor, with respect to his bonds, equal- 


NOTE OF DIRECTORS TO BANK TO 
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ly with the bank as to its funds, assum- 
ed the risk of loss by dishonesty of the 
clerk. 

The case was bare of testimony from 
which the jury could infer negligence, 
and therefore a verdict for the defendant 
was properly directed by the trial court. 
The judgment below should be affirmed. 


Dixon, J. (dissenting). The testimony 
in this case makes it quite clear that if 
the bonds were in possession of the de- 
fendant after the bank was moved to 
new quarters in July, 1900, then they were 
not kept in the vault where the defendant 
kept its own securities, and should have 
kept these bonds. As Schrieber, the de- 
fendant’s employe who stole the bonds, 
did not leave the bank until about the 
middle of August, tg00, I think it is in- 
ferable that he did not steal them until 
that time; and the question whether such 
an inference should be drawn ought to 
have been submitted to the jury. If 
drawn, a verdict for the plaintiff would 
have been lawful. 


MAKE GOOD IMPAIRMENT OF 


ASSETS. 


Skordal v. Stanton, supreme court of Minnesota, June 12, 1903. 


1. Where directors of a bank execute 
and deliver a promissory note payable to 
its order, to make good an impairment of 
its assets, and that it may continue to 
do business, they cannot, upon the ap- 
pointment of a receiver in insolvency 
proceedings, be allowed to assert as a 
defense that there was no consideration 
for the note, and that they were merely 
accommodation makers. 


2. Where the validity of such a note 
has been determined in an action brought 
by the receiver against the makers, and 
judgment has been entered in his favor, 
such judgment is a bar toapetition filed 
by the directors to share in the assets of 
the insolvent in the hands of the receiver. 
And it is of no materiality that from the 
petition it appears that the judgment has 
been paid in full. 





LEGAL DECISIONS. 


SCHOOL DISTRICT FUNDS IN IOWA MAY BE DEPOSITED IN BANK. 


Hunt v. Hopley, supreme court of Iowa, May 26, 1903. 


Hunt, a school treasurer in Iowa, de-  hibiting their deposit in a solvent bank, 
posited the moneys of his district in the which deposit is not a “loan” of the 
Cass County bank, taking a guaranty of school funds under the statute making a 
indemnity from Hopley. The bank failed loan without authority, by a school officer, 
and Hunt sued Hopley on the guaranty. embezzlement. The deposit is _ held 
Hopiey contended that the deposit was. legal, and the right to proceed on the 
wrongful and that the taking of security guaranty upheld. The court says: 
to indemnify an officer against loss which ‘‘Were this position (that deposit in 
may result from his wrongful act is bank is unlawful) correct, it would be a 
against public policy. His contention matter of profound regret, for nearly 
was sustained by the District Court of every county, city and school district 
Cass County, but the judgment is re- treasurer in the state has interpreted the 
versed by the supreme court of iowa. law otherwise, and according to this view 

The court construes the statute that placed the funds of the public in jeopardy 
the treasurer shall “ hold” the school dis- and exposed himself to criminal prosecu- 
trict moneys, as not requiring physical tion.” 
possession at all times, and as not pro- 


EXECUTOR’S DEPOSIT. 


Officer v. Officer, et al, supreme court of Iowa, May 15, igo3. 


An executor may properly deposit funds should be used for a specified purpose, 
of an estate in a solvent bank to the ac- the deposit is a general deposit, and if 
count of the estate; and where he draws _ the bank fails, the estate is not entitled 
checks against the funds, which arehonor- to a preference over other depositors, 
ed, there being no agreement to return merely because the bank knows the de- 
the identical funds or that the deposit posit is estate money. 


CASHIER'S AUTHORITY. 


Van Buren County Savings Bank v. Stirling Woolen Mills Co., supreme court of 
Iowa, May 14, 1903. 


The cashier of a bank has no right or the amount thereof, in favor of the de- 
authority to accept a worthless check on  positor. Such an act is not only unau- 
another bank, and charge his bank with thorized, but a fraud upon the bank. 
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NOTE WITH MORTGAGE PROVISION NOT NEGOTIABLE. 


Union Stock Yards National Bank v. Roblee, supreme court of Nebraska, May 20, 1903 


The bank brings action on a promis- 
sory note executed by Roblee to the Beat- 
rice Creamery Company, indorsed by the 
company to a bank at Broker Bow, and 
by the latter to the Union Stock Yards 
National Bank. 

As part of the transaction of giving the 
note, Roblee gave a mortgage, securing 
the note, which contained a provision that 
Roblee “agrees to deliver all the milk 
from said cows to the separator station 
run by said Beatrice Creamery Co. locat- 
ed in Broken Bow, and the Creamery Co. 
agrees to credit said Roblee with pro- 
ceeds of sale of butter fat from said milk, 
said Roblee agreeing to regularly milk 
and deliver same, and properly feed said 
cows to hold up the flow of milk.” 

The Creamery Co. from time to time 
remitted considerable sums to the bank 
at Broken Bow, at which the note was 
payable, to be credited on the note, under 
this provision. But that bank, having 
sold the note to the Union Stock Yards 
bank, failed to transmit the money so 
sent, and afterwards became insolvent. 

The Union Stock Yards bank claimed 
it was a bona fide holder for value in the 
usual course of business and that the 
payments made to the bank at Broken 
Bow should not be credited, for the rea- 
son said bank did not have possession of 
the note at the time, nor any title there- 
to, and had no authority to make the 
collections, 

The case turned upon the question 
whether the note was negotiable in view 


of the provision in the mortgage. The 
trial court held the note was negotiable 
and found for the Union Stock Yards 
bank. The supreme court, reverses the 
judgment, and holds the note not nego- 
tiable. It decides: 

1. In order to be negotiable an instru- 
ment must bear upon its face entire cer- 
tainty as to the amount to be paid at 
maturity. Conditions rendering the 
amount then payable uncertain destroy 
its negotiability. 

2. Incorporation of a collateral agree- 
ment in a promissory note, which requires 
payment to be made of uncertain sums at 
uncertain times before maturity, and thus 
renders it impossible to say how much, 
if anything, will be due at maturity, rend 
ers the note non-negotiable. 

3. A note otherwise negotiable is not 
rendered non-negotiable merely by a 
provision for, or reference to, collateral 
security. 

4. But when executed together and as 
part of one transaction, a note and a 
mortgage securing it are to be construed 
together, and as one instrument. Hence 
provisions as to the terms and manner 
of payment contained in the mortgage 
may be such asto make the note non- 
negotiable as to all persons chargeable 
with notice thereof. 

5. Although the note does not refer to 
the mortgage, indorsees who take with 
knowledge of its provisions are bound 
thereby. 





LEGAL DECISIONS. 


POWER OF NEBRASKA SAVINGS BANKS TO ACQUIRE STOCK. 


Hill v. Shilling, supreme court of Nebraska, May 20, 1903. 


1. A savings bank organized under 
the laws of Nebraska may acquire title to 
shares of stock of another corporation, 
where such stock is taken in compromise 
or discharge of the indebtedness of an 
insolvent debtor, and where no circum- 
stances Casting sus>icion on the transac- 
tion are shown, but it fairly appears 


that the directors of the bank acted in 
good faith, and in the belief that the ac- 
ceptance of the stock was for the best in- 
terest of the bank. 

2. After acquiring the stock, the sav- 
ings bank becomes subject to any liabil- 
ity thereon the same as other stockhold- 
ers. 


NON-LIABILITY OF MAKER TO BONA FIDE HOLDER UPON NOTE, 
SIGNED AS RECEIPT. 


Shenandoah Nat. Bank v. Gravatte, supreme court of Nebraska, June 3, 1903. 


G signed a promissory note as maker, 
being induced to believe he was signing 
a receipt. G could not read. Held, the 
note cannot be enforced against G even 
in the hands of a bona fide holder, where 


the maker was free from fault or negli- 
gence in signing the instrument. ‘‘ Mis- 
placed confidence in others” does not 
amouat to fault or negligence. 


FORGED INDORSEMENT. 


A man who innocently receives from tlie holder, in exchange for value given, checks 
upon which the payee’s indorsement has been forged, and then collects the 
checks, is liable to the payee for the money collected, on the ground that he has 
converted’ the property of another and cannot retain its proceeds as against the 


true owner. 


Meyer v. Rosenheim & Co., Court of Appeals of Kentucky, Apri! 30, 1903. 


Rosenheim & Co. were wholesale mer- 
chants in Louisville. Altman, their 
bookkeeper, forged their name on the 
back of checks belonging to them, and 
delivered them to H. L. Meyer, who sold 
him jewelry or gave him money therefor. 
Meyer then collected the checks from the 
banks on which they were drawn. Rosen- 
heim & Co, upon discovery of the forgery, 
sued Meyer to recover the amount col- 


lected on the checks, $227.92. A judg- 
ment in their favor is affirmed by the 
court of appeals of Kentucky. 

The court said there was no evidence 
to warrant an estoppel of plaintiffs. They 
were not required to anticipate a forgery. 
The bookkeeper had no authority to sign 
their name and obtained the checks sur- 
reptitiously. Both Rosenheim & Co. and 
Meyer were equally innocent, and the 
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precise question is on which of two equal. 
ly innocent persons the loss should fall. 
A forged indorsement is a nullity and 
one coming into possession of paper 
under a forged indorsement cannot suc- 
cessfully resist the title of the true owner. 
Meyer's position in law is the same as if 
he had taken Rosenheim & Co’s checks 
and collected the money on them with- 
out any indorsement on them at all. The 


GIFT 
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collection of the checks by him was a 
conversion of them, for which he was 
liable to their owner. He collected Rosen- 
heim & Co’s money and has no right in 
law to retain it. The action is not based 
upon the writings, but upon the idea that 
defendant has converted the property of 
another and that he cannot retain, as 
against the true owner, the proceeds of 
the property. 


OF SAVINGS BANK DEPOSIT. 


Gcelz v. People’s Savings Bank, Appellate Court of Indiana, April 29, 1993. 


A mother deposited money in a savings 
bank in the name of her son and stated 
to third persons she had deposited the 
money for her son. The mother always 
retained the pass-book. The mother 
afterwards sent her son a written order 


for him to sign, authorizing the payment 
of the money to either of them. This 
he returned unsigned. 

Held: A gift of the deposit to the son, 
and that the executrix of the mother was 
not entitled to receive it from the bank. 


ALTERATION OF NOTE. 


Commercial Bank of Dawson v. Maguire, supreme court of Minnesota, May 20, 1903 


Changes in a negotiable promissory 
note after delivery, as to the rate of in- 
terest and date when it is due, are ma- 
terial alterations and, though apparently 


of benefit to the maker, subject the in- 
strument in the hands of a purchaser be- 
fore maturity, to all defenses between 
him and the payee. 


DAYS OF GRACE ABOLISHED IN GEORGIA. 


An act to abolish the ‘‘days of grace” 
recognized by custom in this State; 
to fix a date when such abolition shall 
take effect and for other purposes. 


Section 1. Be it enacted by the Gen- 
eral Assembly of Georgia and it is hereby 
enacted by authority of the same, that on 
and after the first day of October, 1903, 
the ‘‘days of grace” recognized by cus- 
tom, in this State, as applicable to pro- 
missory notes, shall be, and the same are 
hereby declared to be abolished. 


Sec. 2. Be it further enacted by the au- 
thority aforesaid, that all promissory 
notes, drafts, bills, or other evidences of 
debt, dated on or after the first day of 
October, 1903, shall become due and pay- 
able onthe date named in the contract. 

Sec. 3. Be it further enacted by the 
authority aforesaid that all laws and 
parts of laws in conflict with this act be, 
and the same are hereby, repealed. 

Approved by the Governor Aug. 7, 1903. 
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STOCKHOLDERS, DIRECTORS 


AND 


CLERKS IN PENNSYLVANIA 


BANKS MAY BE NOTARIES, PROVIDED, ETC. 


Chapter No. 53, Laws of Pennsylvania, 
1903. A further supplement to a 
further supplement approved the 
14th day of April, 1840, to the act 
entitled “ An act to enable the Gov- 
ernor to appoint notaries public, and 
for other purposes therein mentioned,” 
passed the 5th day of March, 1791. 

Section 1. Be it enacted, etc., That so 
much of the further supplement approved 
the 14th day of April, 1840, to the act 
entitled ‘‘ An act to enable the governor 
to appoint notaries public, and for other 
purposes therein mentioned,” passed the 
5th day of March, 1791, to which this is 

a further supplement, as provides that 

‘*no person being a stockholder or di- 

rector * in any bank or banking institu- 

tion shall at the same time hold, exercise 
or enjoy the office of notary public,” be 


* This is not a complete quotation by the 
egislature from the act of 1840, as the prohibi- 
tory language of that act reads: ‘‘ no person be- 
ng a stockholder, director, cashier, teller, clerk, 
or other officer,” etc. 


CALL LOANS IN 


Chapter No. 19, Laws of Pennsylvania, 
1903. An Act authorizing and em- 
powering parties to contracts, in 
which advances of money, repayable 
on demand, are made upon warehouse 
receipts, bills of lading, certificates 
of stock, certificates of deposit, bills 
of exchange, bonds, or other nego- 
tiable instruments, pledged as collat- 
eral security for such repayment to 
an amount not less than five thousand 
dollars, to receive or to contract to 
receive, in writing, and collectas com- 
pensation, any sum to be agreed upon. 


and the same is hereby amended to read 
as follows: 

Section 2. That hereafter any stock- 
holder, director, or clerk, in any bank, 
banking institution or trust company 
may, at the same time, hold, exercise or 
enjoy the office of notary public: Provid- 
ing. ‘hat no stockholder, director or 
clerk, in any bank, banking institution 
or trust company, shall do or perform any 
act or acts as notary public, or perform 
any duty or duties of notary public, for 
such bank, banking institution, or trust 
company, in which he or she may be a 
stockholder, director or clerk; and any 
act or acts, duty or duties, performed by 
any notary public of any bank, banking 
institution, or trust company, in which 
he or she may be a stockholder, director, 
or clerk, is and are hereby declared in- 
valid. 

Approved, the 24th day of March, A. 
D. 1903. Saml. W. Pennypacker. 


PENNSYLVANIA. 


Section 1. Be it enacted, etc., That in 
any case hereafter, in which advances 
of money, repayable on demand, to an 
amount not less than five thousand dol- 
lars, are made upon warehouse receipts, 
bills of lading, certificates of stock, cer- 
tificates of deposit, bills of exchange, 
bonds or other negotiable instruments, 
pledged as collateral security for such 
repayment, it shall be lawful to receive, 
or to contract to receive, and collect, as 
compensation for making such advances, 
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any sum to be agreed upon in writing by 
the parties to such transaction. 

Section 2. All laws or parts of laws, 
general or special, inconsistent herewith, 






































Chapter No. 31, Laws of Pennsylvania, 
1903. An act to validate acknowl- 
edgments, affidavits, or other notarial 
acts, heretofore taken or performed 
by notaries public who were also, at 
the same time, justices of the peace. 


Section 1. Be it enacted, etc. That 
all acknowledgments, affidavits or other 
notarial acts, heretofore taken or per- 
formed by notaries public of this state, 
who were at the same time justices of the 
peace, otherwise in conformity with the 
































































Laws 1903. An act to repeal section 1299 
Revised Statutes 1899 and to enact 
a new section in lieu thereof, relating 
to banks; providing requirements 
before a private bank can open and 
how change of ownership affected. 


Be it enacted by the General Assembly 
of the State of Missouri, as follows: 

SECTION 1. Section 1299, Revised 
Statutes, 1899, is hereby repealed and a 
new section is enacted in lieu thereof, to 
be numbered section 1299. 

Section 1299. No person or company 
of persons shall engage in the business of 
banking as private bankers, without a 
paid-up capital of not less than five 
thousand dollars, nor until he or they 
shall have made a statement, subscribed 
and sworn to as correct and true before 
a notary public by each person connected 
with such business, as owner or partner, 
setting forth: First, the namesand places 
of residence of all persons interested in 
the business, all of whom shall be resi- 
dents of this state, and the amount of 








































































































NOTARIAL ACTS OF JUSTICES OF 


PRIVATE BANKS IN MISSOURI. 
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be and the same are hereby repealed. 
Approved. The 6th day of March, 
A. D. 1903. Sam’! W. Pennypacker. 


THE PEACE IN PENNSYLVANIA. 





requirements of the law, shall be valid to 
all intents and purposes, as if the same 
had been taken or performed by notaries 
public of this commonwealth, who were 
not, at the same time, justices of the 
peace: Provided, however, That no case 
heretofore judicially decided or now pend- 
ing shall be affected by this act. 
Approved. The ti1th day of March, 
A. D. 1903. Sam’l W. Pennypacker. 


capital invested; and second, the name 
in which the business is to be conducted 
and the place at which it is to be carried 
on; which statement shall be acknow- 
ledged, recorded in the office of the re- 
corder of deeds of the county in which 
the bank is to be located, anda certified 
copy of such recorded instrument shall 
be filed in the office of the secretary of 
state: Provided, however, that in order to 
accomplish a change in the ownership of 
a private bank, it shall be necessary for 
all the partners of the new bank to make 
and file in the office of the secretary of 
state a statement in form and manner re- 
quired by this section fon establishing a 
new bank. 
Appoved March 24, 1903. 


NOTE.—The changes made in the old sec- 
tion 1299 are (1) requirement of setting forth 
places of residence, in addition to the names of 
all persons interested in the business, in the 
sworn statement ; (2) old section required state- 
ment to be acknowledged, recorded and filed in 
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the same manner as provided for the articles of 
agreement, new section provides for recording 
in office of recorder of deeds of the county, and 
filing of certified copy in office of secretary of 
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state; (3) new section adds the proviso as to 
change of ownership, which was not in the old 
section. 


Laws 1903. An act to repeal section 1300 
R. S. 1899 and to enact a new sec- 
tion in lieu thereof relating to banks; 
providing that funds of bank not to be 
used in other businesses and that 20 
per cent. of net profit must be placed 
to surplus, 


Be it enacted by the General Assembly 
of the State of Missouri, as follows: 

SECTION 1. Section 1300, Revised 
Statutes, 1899, is hereby repealed and a 
new section enacted in lieu thereof, to be 
numbered section 1300. 

Section 1300. Noprivate banker who 
receives general deposits after the man- 
ner of banks of deposit and discount 
shallemploy any part of his capital or 
any funds deposited with or borrowed by 
him in dealing or trading in buying or 
selling lands, goods, chattels, wares or 
merchandise, but he may sell and dispose 
of all kinds of property which may neces- 
sarily come into his possession in the col. 
lection of his loans or discounts. Nor 
shall any such banker use or employ his 


capital or funds deposited with or bor- 
rowed by him in any other manner than 
banks of deposit and discount are by this 
article permitted, or loan a greater 
amount to any person or loan any sum 
whatever, except upon like security as is 
required to be taken by banks of deposit 
and discount. Neither shall the profits 
of such private bank be distributed to 
the owners thereof without first setting 
apart to surplus account at least twenty 
per cent. of the net profits each year un- 
til such surplus equals 20 per cent. of the 
capital, and said surplus shall not be dim- 
inished except for the payment of any 
losses which may occur: Provided, if there 
are undivided profits, these shall first be 
used in payment of such losses. 

Approved March 24, 1903. 

Nore.—The old section 1300 was similar to 
the new section down to the words “neither 
shall the profits of such private bank be dis- 
tributed,” etc, The new section adds what 
follows, beginning with those words. 


USE OF TERM “SAVINGS BANK” IN MISSOURI. 


Laws 1903. An act to repeal section 1471 
R. S. 1899 relating to savings and 
safe deposit institutions, permitting 
banks to use the term ‘‘ Savings 
Bank.” 

Be it enacted by the General Assembly 
of the State of Missouri, as follows : 

Section 1. Section 1471, Revised Stat- 
utes 1899 is hereby repealed. 

Approved March 24, 1903. 


NOTE.—Section 1471 which was enacted in 
1891 and is repealed by the above act, provided: 
“It shall not be lawful for any bank, banking 
association or individual banker, firm, associa- 


tion, corporation, person or persons, to adver- 
tise or put forth a sign as a savings bank, or in 
any way solicit or receive deposits asa savings 
bank, except those institutions which have been 
incorporated under this article (Article 13, Sav- 
ings and Safe Deposit Institutions) or the laws 
of this state prior to the passage of this article, 
or are now using the name, or are now receiv- 
ing savings deposits and trust funds; and any 
bank, banking association or individual banker, 
firm or association, corporation, person or per- 
sons, which shall offend against these provisions, 
shall forfeit and pay for every such offense the 
sum of $100 for every day such offense shall be 
continued, to be sued for and recovered in the 
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name of the people of the state, by the prosecut- 
ing attorneys for the several counties in any 
court in cognizance thereof, for the use of the 


BANKS IN 


Laws 1903. Anact to repeal section 1304 
of the Revised Statutes of 1899 and 
to enact a new section in lieu there- 
of, relating to banks; providing the 
fees for examination of banks. 


Be it enacted by the General Assembly 
of the State of Missouri, as follows: 

SECTION 1. Section 1304 is hereby re 
pealed and a new section enacted in lieu 
thereof, to be known as section 1304: 

Section 1304. It shall be the duty of 
the secretary of state to at least once in 
each and every year, either personally or 
by one or more competent persons, to 
beappointed by him, visit and examine 
every bank and fund company organized 
and doing business under the provisions 
of the law as found in article VIII, chap- 
ter 12 of the Revised Statutes of the state 
of Missouri, 1899, and trust companies 
organized under the law as now found in 
article XII, chapter 12, Revised Statutes, 
1899, and amendments thereto, and which 
receive deposits, shall be included under 
the terms of this act and be included in 
the term bank, as used in this article. 
The secretary of state, or the person or 
persons appointed by him for that pur- 
pose, shall also have power in like man- 
ner to examine any such corporation or 
private bank wnenever in his judgment 
it may be deemed necessary or expedient. 
He and they shall have power to admin- 
ister oaths to any person whose testimony 
may be required in any such examination. 
The expense of every general or special 
examination shall be paid by the bank ex- 
amined in such amount as the secretary 
of state shall certify to be just and 
reasonable: Provided, said expense shall 
be paid in proportion to the capital and 


school fund in the county in which such offense 
shall be committed.” 


MISSOURI. 


shall not exceed the following amounts: 
Banks with a capital of $10,000 or less, 
$12.50; banks with a capital of more than 
$10,000 and not exceeding $25,000, $15; 
banks with a capital of more tl.an $25,000 
and not exceeding $50,000, $20; banks 
with a capital of more than ¢50,000 
and not exceeding $100,000, $30: banks 
with a capital of more than $100,000 
and not exceeding $250,000, $37.50; 
banks with a capital of more than 
$250,000 and not exceeding $500,000, 
$75; banks with a capital of more than 
$500,000 and not exceeding $1,000,000, 
$125; banks with a capital of more than 
$1,000,000 and not exceeding $2,000,000, 
$150: banks with a capital of more than 
$2,000,000 and not exceeding $4,000,000, 
$200; banks with a capital exceeding 
$4,000, 000,$300. Surpluses shall be reck- 
oned in estimating these fees the same as 
capital stock, the aggregate sum collected 
from the vanks of the state being reck- 
oned upon a basis to cover the entire ex- 
pense of the examination of banks, travel- 
ing expenses of the secretary of state and 
examiners, the reports required by this 
act and a sufficient time for the office 
work required by the examiner to prepare 
necessary reports to the secretary of state. 
All sums collected from banks for the 
purposes of this act to be paid directly 
into the state treasury and credited to 
the state bank examination fund which is 
hereby created—payments for salary to 
the examiners and for other expenses 
under this act to be made upon the cer- 
tificate of the secretary of state by 
warrant of the state auditor upon 
the state treasurer. The result of 
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each examination of a bank shall be cer- 
tified by the examiner upon the record of 
the corporation or private bank examin- 
ed, and the result of all the examina- 
tions during the previous year shall be 
embodied in a report to be made by the 
secretary of state to the legislature. 
Approved March 24, 1903. 





Notr.—The new section changes the fees 
provided by the old section in certain cases. 
The graded limit of fees up to and including 
$37.50 for banks with a capital of more than 
$100,000 and less than $250,000 is the same. 
But in the case of banks with capital of more 
than $250,000 and not exceeding $500,000, the 
old law provided a limit of $50, which the new 
aw raises to $75; and for banks with capital 


FORM 


Laws of 1903. An Act to repeal section 
1285, Revised Statutes, 1899, and to 
enact a new section in lieu thereof, 
relating to banks. 

Be it enacted by the General Assembly 
of the State of Missouri, as follows: 

Section 1. Section 1285, Revised Stat- 
utes, 1899, is hereby repealed and a new 
section enacted in lieu thereof, to be 
known as section 1285 : 

Section 1285. The statement required 
by section 1284 shall be in the following 
form, to wit : 


Official statement of the financial condition of 
the (here insert name of bank), at : 
State of Missouri, ‘at the close of business on 
the day of , Ig—, published in the 

——, a newspaper printed and pub- 
lished at — , State of Missouri, on the 


—— day of ———, 19—. 


RESOURCES: 
Loans and discounts, personal or 
collateral 
Loans, real estate 
Overdrafts 
Bonds and stocks 
Real estate (banking house) 


Other real estate 


OF BANK STATEMENT IN 
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of more than’$500,000 and less than $1,000,000, 
the old fee limit of $75 is raised to $125. The 
old law further provides that any bank with a 
capital of $1,000,000 or more should not pay 
more than $125. The new law, as seen, changes 
this, so that banks with capital of $1,000,000 
and not more than $2,000,000, must pay not 
exceeding $150; where the capital is not more 
than $4,000,000, $200; and any bank with a 
capital above $4,000,000, must pay, not exceed- 
ing an examination fee of $300. 

Following the enumeration of fees, in the 
sentence, ‘Surpluses shall be reckoned,” etc. 
The old section read ‘ Permanent surpluses 
shall be reckoned,” etc. 

The above are all the substantial changes 
made in the former section 1304. 


MISSOURI. 


Furniture and fixtures . / 

Due from other banks and bankers, 
subject to check 

Cash items 

Currency 

Specie ‘ . ‘ 

Other resources, as follows: 


ny 


so 





Total ‘ : ‘ 
LIABILITIES. 
Capital stock paid in 
Surplus fund 
Undivided profits, net 


Due to banks and bankers, subject 
to check 


Individual deposits subject to check. 
Time certificates of deposit 

Demand certificates of deposit 
Cashier's checks 

Bills payable and re-discounts 
Other liabilities, as follows: 





Total 
STATE OF MISSOURI, } ai 
COUNTY OF ————,) 
, as president, and —-———, 
as cashier of said bank, each of us, do solemnly 
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swear that the above statement is true to the 
best of our knowledge and belief. 
. President. 
—--—— ——, Cashier. 
Subscribed and sworn to before me this —— 
day of , A. D. nineteen hundred and 
Witness my hand and notarial seal on the 
date last af nesaid. 
, Notary Public. 
(Commissior ed oi qualified for a term 
e xpiring Ceeececceses coeeg cece ) 


Pc 
- Directors. 


Correct. Attest: 


Approved March 24, 1903. 


~ NoTe.—The old form of 
changed, was as follows: 

RESOURCES. 

Leans and discounts undoubtedly 


good on personal or collateral secu- 
rity. $ 
Loans and discounts undoubtedly 
good on real estate security . $——— — 
Overdrafts by solventcustomers .$ 
United States bonds on hand. $ 


Other bonds and stocks at their pres- 
ent cash market price. 


Real estate (banking house) at pres- 
ent cash market value. $ 
Real estate other than banking house 
at its present cash market value. $ 
Furniture and fixtures. . $—————— 
Due from other banks, ine on sight 
draft. ; , 
Checks and other cash items. 


National bank notes, legal tender 
United States notes and gold and 
silver certificates. $ 





statement, now 


THE CAPITALIZATION OF 


Chapter 68, Laws of 1903. An Act to 
amend Section 408 of the General 
Statutes of 1901, being Section 2 of 
Chapter 47 of the Session Laws of 
1899, relating to the capitalization of 
State banks, and repealing original 
Section 408. 

Be it enacted by the Legislature of the 

State of Kansas: 


SECTION 1. That section 408 of the 
General Statutes of 1901, being section 2 


LAW JOURNAL. 


Gold : 
Silver coin, nickels ond pennies 
All other resources. 


coin. 


Total : 
LIABILITIES. 
Capital stock paid in 
Surplus fund ; 
Undivided profits, less current expen- 
ses and taxes paid $ 
Deposits subject to draft at sight by 
banks and bankers $ 


Deposits subject to draft at sight by 
individuals and others $ 


Demand certificates of deposits out- 

standing $ 
Time certificates of — out- 

standing -- 
Bills payable and bills eedieo owned. 
Dividends unpaid ; 
Liabilities pther than those stated . 

Total 

It will be observed that the new form contains 
the substance of the old form, but in language 
much less prolix, and the space saved will doubt- 
less benefit the banks in the reduction of news- 
paper publication charges. The old form had 
among the items of resources, 
nickels and pennies.” There is no such coin in 
circulation in this country as a penny, and the 
member of the Missouri legislature who drafted 
the old section 1285 and used the term 
rather than “ cents”’ 


“silver coin, 


“pennies ” 
must have been a natural- 
ized Englishman. The new form omits “ Divi- 
dends unpaid ” from the specific items of liability. 
We presume unpaid dividends will now be en- 
tered among “ other liabilities.” 


STATE BANKS IN KANSAS. 


of chapter 47 of the Session Laws of 
1897, be amended so as to read as fol- 
lows: The name selected for such bank 
shall not be the name of any other bank 
doing business in the state, but shall in- 
clude the word ‘‘state,” and the capital 
stock shall not be less than $10,000; 
and in addition to the other require- 
ments shall contain the names and places 
of residence of its stockholders, and the 
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amount of stock subscribed by each, and 
may contain such other provisions not in- 
consistent with law as the stockholders 
may deem proper. The charter shall be 
subscribed by at least five of the stock- 
holders of the :proposed bank who are 
residents of the state of Kansas, and 
shall be acknowledged by them, and the 
full amount of capital stock shall be sub- 
scribed before the charter is filed; pro- 
vided, that all banks previously charter- 
ed with a capital stock of less than ten 
thousand dollars shall be required, with- 
in two years from the taking effect of this 
act, to increase their capital stock to 
comply with the provisions hereof. 
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Sec. 2. Section 408 of the General 
Statutes of 1901, being section 2 of chap- 
ter 47 of the Session Laws of 1897, be 
and the same is hereby repealed. 

Sec. 3. This act shail take effect and 
be in force from and after its publication 
in the official state paper. 

Approved March 7, 1903. 

Published in official state paper March 
13, 1903. 

NOTE.—The former section 408 provided 
that the capital stock should not be less than 
$5,000. The new law increases this to $10,000, 
and provides that existing banks, with capital 
of less than $10,000 must increase their capital 
to at least that amount within the next two years. 


THE MANAGEMENT AND CONTROL OF STATE BANKS IN KANSAS. 


Chapter 69, Laws of 1903. An Act to 
amend Section 415 of the General 
Statutes of 1901, being Section 9 of 
Chapter 47 of the Session Laws of 
1897, relating to the management 
and control of State banks, and re- 


pealing the original section number- 
ed 415. 
Be it enacted by the legislature of the 
State of Kansas: 


SECTION 1. That section 415 of the 
General Statutes of 1901, being section 
9 of chapter 47 of the Session Laws of 
1897, be amended so as to read as fol- 
lows: The affairs and business of any 
banking corporation doing business under 
this act shall be managed and controlled 
by a board of directors, not less than 
five nor more than thirteen in number, 
who shall be selected from the stockhold- 
ers at their annual meeting, which shall 
be held on any day between the 1st and 
1oth days of January of each year, and in 
the manner provided in the generalcorpora- 
tion act. A majority of such directors 
shall be residents of Kansas. The board 
shall designate one of their number to 
act as president and one as secretary, 


and may designate one or more of their 
number to act as vice-president or vice- 
presidents, and shall select from among 
the stockholders a cashier. Such officers 
shall hold their offices for the term of 
one year and until their successors are 
elected and qualified, and before enter- 
ing upon the discharge of their duties 
shall take and subscribe to an oath that 
they will, so far as the duty devolves upon 
them, diligently and honestly administer 
the affairs of such bank, and will not 
knowingly or willingly permit to be 
violated any of the _ provisions of 
the law, and that they are the owners, 
in good faith and intheir own right, of 
the number of shares of stock subscribed 
by them or standing in their names on 
the books of the bank; and no person 
shall hold the office of president or vice- 
president of any bank unless he owns, in 
his own name and right and in good faith, 
at least five hundred dollars of stock, 
which shall not be pledged or in any way 
hypothecated; provided, that any trust 
company which shall be the owner of the 
required amount of stock in any bank 
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may, by resolution of its board of direct- 
ors, designate one of its stockholders to 
represent it, and when so designated such 
stockholder shall be deemed and held to 
be an owner in good faith for the pur- 
poses of this act. Such oath, subscribed 
by the directors making it, and certified 
by the officer before whom it is taken, 
shall be immediately transmitted to the 
bank commissioner and shall be filed and 
preserved in his office. The board of 
directors shall require the cashier and 
any and all other officers having the care 
and handling of the funds of the bank to 
give good and sufficient bond, to be ap- 
proved by them and held by such custod- 
ian as the board may designate. The 
board of directors shall hold not less than 
four regular meetings each year, and at 
such meetings a thorough examination 
of the books, records, funds and securi- 
ties held by the bank shall be made by 
them, and the result of such examination 
shall be recorded in detail upon the re- 
cord-book of the bank. A certified copy 
of the record of such meeting shall be 
forwarded tothe bank commissioner with- 
in ten days after the holding of the same. 

Sec. 2. Section 415 of the General 
Statutes of 1901, being section g of chap- 
ter 47 of the Session Laws of 1897, be 
and the same is hereby repealed. 


THE BANKING 
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Sec. 3. This act shall be in force and 
take effect from and after its publication 
in the statute-book. 

Approved March 7, 1903. 


NOTE.—The amendment provided consists 
in certain additions to the old section 415. 
First, the old section provided for the selection 
of the directors from among the stockholders 
in the manner provided by the general corpora- 
tion act, The amendment interpolates in this 
provision the additional requirement that the 
selection shall be made at the annual meeting 
which must be held each year between Janv- 
ary 1 and 10. Second, To the old provision 
that the board shall designate from their num- 
ber a president and secretary and shall select a 
cashier from among the stockholders, is added 
that they may designate one or more of their 
number to act as vice president or vice presi- 
dents. Third. The old law simply provided 
that before the officers entered upon their duties, 
they should take and subscribe the usual official 
oath. The amendment specifies of what the 
oath shall consist: diligent and honest adminis- 
tration ; not knowingly permit violation of law; 
ownership of stock. The new law makes the 
requirement that a president or vice president 
must own at least $500 unpledged stock in the 
bank, with proviso as to how trust company 
owning stock may be represented. The pro- 
vision that the oath, subscribed and certified, 
shall be filed with the 
also new. 


bank commissioner, is 


CHATTEL MORTGAGES IN KANSAS. 


Chapter 364, Laws of 1903. An Act rela- 
ting to filing and renewal of chattel 
mortgages and amending Sec. 4246 
of the Generai Statutes of 1go1. 


Be it enacted by the Legislature of the 
State of Kansas: 


SECTION 1. That section 4246 of the 
General Statutes of 1901 be amended to 
read as follows: Every mortgage so filed 
shall be void as against the creditors of 
the person making the same, or against 
subsequent purchasers or mortgagees in 


good faith, after the expiration of two 
years after the filing thereof, unless, 
within thirty days next preceding the 
expiration of the term of two years from 
such filing, and each two years thereafter, 
the mortgagee, his agent or attorney, 
shall make an affidavit exhibiting the in- 
terest of the mortgagee in the property 
at the time last aforesaid, claimed by 
virtue of such mortgage; and if said mort- 
gage is to secure the payment of money, 
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the amount yet due and unpaid. Such 
affidavit shall be attached to and filed 
with the instrument or copy on file to 
which it relates. 

Sec. 2. That section 4246 of the Gen- 
eral Statutes of 1901 beand the same is 
hereby repealed 

Sec. 3. This act shall be in full force 


and effect from and after its publication 
in the statute-book. 
Approved March 7, 1903. 


NoTE.—The old law provided a one year 
period, after which a filed mortgage would be 
void, unless within 30 days before the expiration 
of the year, and each year thereafter, the pre- 
scribed affidavit was made and filed. The amend- 
ment changes the period from 1 to 2 years. 


THE NEGOTIABLE INSTRUMENTS LAW IN MONTANA. 


Chapter 121, Laws of Montana, 1903. An 
Act to establish a law uniform with 
the laws of other states relating to 
negotiable instruments. In _ force 
from and after its approval by the 


Governor. Approved March 7th, 1903. 

The text is that of the uniform nego- 
tiable instruments law as applied in other 
States. 


CORPORATIONS IN NEVADA. 


The legislature of the state of Nevada 
has passed “ An act providing a general 
corporation law” which was approved by 
the governor March 16, 1903. Any num- 
ber of persons, not less than three, may 
associate to establish a corporation for 
the transaction of any lawful business, or 
to promote or conduct any legitimate ob- 
ject or purpose, except to carry on an in- 
surance business, or that of a surety com- 
pany, or of a railroad company other than 
a street railroad. The act provides that 
no corporation created under its provis- 
ions shall have the power to issue bills, 
notes or other evidences of debt for cir- 
culation as money, and nothing in the 
act is to be construed as authorizing the 
formation of banking corporations for the 
purpose of issuing or circulating money 
or currency within the state, or without 
the state, or at all, except the federal 
currency or the notes of banks authorized 
under the laws of the Congress of the 


United States, nor shall bank notes or 
paper of any kind, be permitted to circu- 
late as money in the state, other than the 
notes of banks authorized by the laws of 
Congress. 

The act constitutes chapter 88 of the 
Session Laws of 1903. It is very elabor- 
ate in its provisions for the regulation of 
corporations. It provides the manner 
of formation and defines the powers of 
corporations, permits the making of pro- 
visions giving the right to creditors to 
vote or inspect books, provides for meet- 
ings of directors and stockholders, voting 
powers, elections, transfer of stock, lia- 
bility of stockholders, conversion of pre- 
ferred stock into bonds, amendments 
after organization, decrease of capital, 
merger and payment for stock of dissatis- 
fied stockholders, with numerous other 
provisions. Corporations for mining pur- 
poses are specially regulated. 
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BANK PRESIDENTS’ REPORTS OF GENERAL 
CONDITIONS. 


REPORTED TO, AND PUBLISHED BY THE COMMERCIAL NATIONAL BANK OF 


BUSINESS, BANKING AND CROop 


CHICAGO ALGUST 


13, 1903. 


The Commercial National Bank of Chicago 
has just published a 70 page pamphlet contain- 
ing reports upon business, banking and crop 
conditions ffom the following 22 states and 
territories: Alabama, Arkansas, Georgia, Illi- 
nois, Indiana, Indian Territory, lowa, Kansas, 
Kentucky, Louisiana, Michigan, Minnesota, 
Mississippi, Missouri, Nebraska, North Dakota, 
Ohio, Oklahoma Territory, South Dakota, Ten- 
nessee, Texas and Wisconsin. The reports are 
condensed and are classified under states and 
counties, making a publication of peculiar value. 
They are prefaced by the following letter, writ- 
ten by Ex-Comptroller James H. Eckels, presi- 
dent of the bank: 

PRESIDENT’S OFFICE ) 
COMMERCIAL NATIONAL BANK, - 
CHICAGO, August 13, 1903. 

Experience having demonstrated the accu- 
racy and value of the information obtained 
from correspondent banks in previous years 
and published regarding crop prospects and 
general business conditions, I recently address- 
ed a circular letter to the Presidents of our 
corresponding banks, and also to the Presi- 
dent of at least one other bank in every county 
in the States of Alabama, Arkansas, Georgia, 
Illinois, Indiana, Indian Territory, lowa, 
Kansas, Kentucky, Louisiana, Michigan, Min- 
Mississippi, Missouri, Nebraska, 
North Dakota, Ohio, Oklahoma, South 
Dakota, Tennessee, Texas, and Wisconsin, 
making inquiry as to the conditions and pros- 
pects of corn, wheat, oats, rye, barley and 
cotton crops in their respective counties ; and 
asking also for estimates, expressed in _per- 
centages, both as to acreage and yield, as com- 
pared with last year. 

In answer to these inquires 1,063 detailed 
replies have been received, a synopsis of which 
is published herewith. It is not deemed prac- 
ticable to publish the replies in full, but the 
analyses have been carefully made and the 


nesota, 


substance of each is embodied in this report. 
The information, coming as it does directly 
from bankers who are of necessity closely in- 
formed regarding conditions in their respective 
communities, may be accepted as reliable be- 
yond question, The estimated yield of crops 
may also be taken as accurate, insofar as it 
is possible to make such estimates in ad- 
vance. Unfavorable conditions of weather, 
the appearance of insects or blight, or other 
like evils, are possibilities which must be borne 
in mind always until the harvest is an accom- 
plished fact. While any or all of these con- 
tingencies may happen in certain localities, it 
is scarcely to be feared now that their occur- 
ence might become so general or widespread 
as to change materially the estimates here 
made except, possibly, in case of the corn 
crop, which, already late, is now being further 
retarded by unseasonably cool weather. 

Throughout the Mississippi and Missouri 
Valleys fair average crops will be raised, al- 
though they are generally backward. Slight 
decreases in the estimated yield are reported 
in nearly all cases except in Texas and Ala- 
bama, where unusually larg: increases are 
shown, particularly in the corn crop, now vir- 
tually assured in those states. 

Of the “Winter Wheat” States, only 
(Kansas and Michigan), show better average 
conditions than In Nebraska and 
Wisconsin the within 14 
previous year. The remaining winter wheat 
states (including Illinois, Indiana, Iowa and 
Missouri) show decreases ranging from 114% to 
45%, the average estimate being 114 less than 
last year. 

In the * Spring Wheat” States, Minnesota 
and North Dakota show decreases of 5% and 
30%, respectively ; South Dakota, 11¢ increase ; 
the average for the district being 8% decrease. 
In the Southern and Southwestern States wheat 
is relatively not so important a crop, but shows 


two 


last year. 


average is of the 





BUSINESS, BANKING AND CROP CONDITIONS. 


a better average condition, Texas reporting an 
average increase of 65%. 

In the ‘‘ Corn Belt,” decreases ranging from 
3% to 30% are reported. In a few extreme 
Northwestern States, where corn is not the im- 
portant crop, a considerable percentage of in- 
crease is shown, although this does not materi- 
ally affect the average. The greatest falling off 
is in Kansas and Missouri, which show an aver- 
age of 29% less in each state; the least in Iowa 
and Kentucky, with 84% less. The average de- 
crease in twelve principal corn producing states 
is 12%. In the South the corn crop on the 
whole is excellent. In Alabama it is 1654 better, 
and in Texas 113% better than last year, but it 
should be remembered that corn in Texas has 
been short for three years. The average con- 
dition of corn in all the Southern States is 444 
better. Corn, however, as well as small grain, 
in the South is raised chiefly for home con- 
sumption, and, although the yield there in some 
localities this year may be insufficient for their 
own needs, it is important to note that those 
states will not be buyers of Northern corn dur- 
ing the next year to any great extent. 

The cats crop will be from 5% to 10% short of 
last year. Nebraska and South Da- 
kota report increases of from 5% to 16%, while 
Illinois, Indiana, Missouri, Kentucky, Minnesota 
and North Dakota show decreases of from 44 
to 36%. 

The rye and barely crops are better in Kan- 
sas and South Dakota, but the totals for all 
states show on the average slight decreases. 
These crops are notably less in Illinois, Ken- 
tucky and North Dakota, while substantially the 
same as last year in Indiana, lowa, Michigan, 
Wisconsin and Minnesota. 


Kansas, 


The cotton crop is reported 24% better in Ala- 
bama and 17% better in Texas than last year, 
but 12% worsein Arkansas and Indian Terri- 
tory and 21% worse in Oklahoma. Slight gains are 
shown in Mississippi, Louisiana and Missouri, 
and slight decreases in Georgia and Tennessee. 
The average condition of cotton throughout the 
South is almost exactly the same (in percent- 
ages) as last year. The crop is somewhat back- 
ward, and some complaint of boll weevil is made, 
especially in Texas, where in certain districts 
the insect has done serious damage in recent 
years. Thus far no adequate protection against 
its ravages has been discovered, but in some 
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localities a bug has appeared which preys on 
the weevil and it is thought may in time exter- 
minate the pest. 

In addition to the information sought con- 
cerning crops my circular to interior banks em- 
braced a number of questions regarding their 
local business and financial conditions, the posi- 
tion of banks in the matter of loans and reserves, 
and touching also on their ability to finance the 
crops in their respective localities. A similar 
circular (without the crop report feature) was 
sent at the same time to every bank and banker 
in forty-two of the principal cities in the several 
states named. Thirteen hundred and forty re- 
plies (including both interior and city banks) were 
received to these inquiries. The interior banks 
report almost without exception that they are in 
better position than last year, and that not so 
much discount accommodations will be required 
and probably not so much currency to move the 
crops. A considerable number report increas- 
es in deposits since the last published statement, 
while banks reporting decreased deposits are 
scattered, and usually special local causes are 
given for such decrease. In no instance has a 
falling off in deposits been assigned to gener- 
ally bad business conditions. 

In farming communities bankers have been 
discouraging farm land and real estate specula- 
tion. In some instances patrons seeking such 
accommodations have been informed that banks 
will not make advances to meet land payments, 
nor permit large amounts of funds to become 
tied up in real estate for speculative purposes. 
It would seem in this manner that speculation 
in farm lands as compared with a year ago has. 
been curtailed. A few bankers venture the sug- 
gestion that if a similar policy of conservatism 
in reference to other forms of speculation and 
extensions of credit had been pursued stead- 
fastly by bankers in all the larger cities of the 
country the effect would have been beneficial, 
and that the adoption of such policy now would 
do much towards insuring permanence and 
stability in business conditions. 

Almost invariably it is said that farmers are 
prosperous, and. in some communities that they 
have money to lend. The prevailing condition 
of trade is satisfactory, and collections are good. 

Replies received from banks in the forty-two 
larger cities indicate that the banks with few ex- 
ceptions are strong in reserves and in good con- 
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dition to finance the crops.. Many report that 
they have been getting ready for the fall de- 
mands and are better prepared than heretofore. 
Those reporting “ well loaned up” state that their 
loans have not been extended beyond the limi- 
tations of prudence. Uusually where a falling 
off in deposits has occured it is (as in the case 
of interior banks) assigned to local causes. The 
majority of city banks report deposits practi- 
cally stationary, and the number reporting 
increases about offsets those reporting decreases. 

Allagree that general conditions are sound and 
satisfactory, and they seem to feel that such 





LAW JOURNAL. 


conditions are likely to continue. In a few cases 
tendencies toward declines in prosperity are 
noted, but usually the admission is made that 
the causes are local, or that they are due to 
labor disturbances o; to the recent condition of 
the stock market. In no case is any 
decline in the volume of business reported. A 
number of bankers express a belief that in their 
own particular sections better times are in sight. 
On the whole they appear to view the situation 


serious 


with entire confidence, and are quite prepared 
to meet all requirements of legitimate business. 
JAMES H. ECKELS, President 





THE 


The St. Louis Credit Men’s Association has 
issued the following circular: 
To the Merchants of St. Louis : 

Some months ago this Association took up 
the problem of ‘“ Country Checks,” and engaged 
Mr. James C. Hallock to canvass the situation in 
St. Louis and the territory tributary to it. 

Actuated only by a desire to do justice to all 
concerned, and at the same t.me to bring about 
amore economical handling of checks, it instruct- 
ed Mr. Hallock, who has made a life study of 
Clearing Houses and accomplished reforms else- 
where, to be thorough in preparing to submit a 
plan for the relief of our merchants. 

A special committee of nine prominent mer- 
chants was appointed to confer with and ad- 
vise Mr. Hallock, and upon completion of the 
plan to take up the matter with the Committee 
of Management of the St. Louis Clearing House 
Association. 

The situation has been carefully studied, and 
Mr. Hallock’s book, 

“ CLEARING OUT-OF-TOWN CHECKS,” 
is now being placed in the hands of the Clear- 
ing House and bank officials and of our mem- 
bers, besides many merchants who are not affi- 
liated with our association, but who 
deeply interested in the check problem. 

This book reviews the situation and submits 
a pian which will remedy the abuse. 

We desire the public to thoroughly under- 
stand the conditions before we take further ac- 


are as 


“COUNTRY CHECK” 


PROBLEM. 


tion, and to this end we urge upon you the fol- 
lowing : 

First.—Read the entire book at your earliest 
convenience and request other officers of your 
firm to do so. (Public opinion tempered with a 
spirit of fairness will have weight with the bank- 
ers.) 

Second.—Submit to your Secretary (P. 0. 
Box 575) at once the best estimate you are able 
to make of the amount you pay out annually to 
collect country checks (no use will be made of 
your name in connection with the figures). 

Third.— Request your neighbors to advise 
Secretary Foote as to the amount they pay for 
collecting checks. We wish as complete statis- 
tics as are obtainable, realizing their usefulness 
in the effort to abolish the present arbitrary rule. 

Our Special Committee will be ready to con- 
fer with the Clearing House officials as soon as 
the bankers have had ample opportunity to con- 
sider Mr. Hallock’s plan. 

Requesting your hearty co-operation and re- 
minding you that The Time To Act Is Now. 

Very respectfully, 
H. V. KENT, President. 

A. H. FOOTE, Secretary. 

P. S.—Enclosed form is for your reply. You 
will be known as No. , and your name 
need not be signed to this or other communica- 
tions on the check problem provided you will 
use the above number instead. 











INQUIRIES AND CORRESPONDENCE. 


INQUIRIES AND CORRESPONDENCE. 


‘THIS department is carried on for the benefit of all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, without 


charge. 
is made to the contrary. 


The names and places of those submitting inquiries are published, unless special request 


For unpublished replies, of a private nature, a reasonable charge is made. 


Certificate of Deposit Payable To Survivor. 


——, Pa., August 29, 1903. 
Editor Banking Law Journal: 

DEAR SIR :—Enclosed is a copy of a form of 
certificate of deposit which this bank sometimes 
ssues : 

John Smith and Sarah Smith have 
deposited in this bank one thousand 
dollars, payable to the order of either 
of them or the survivor, on return of 
this certificate properly endorsed, with 
interest at two per cent. per annum, if 
left six months. 

From the standpoint of the depositor, is there 
iny legal objection to this form. One of our 
depositors who holds a certificate of this charac- 
ter states that he was told by a savings bank 
Neither 
this bank or its counsel know of any !aw in this 


officer that it was not in legal form. 
state which is infringed by the certificate. Please 
publish your opinion. CASHIER. 

1. Early decisions of the supreme 
court of Pennsylvania were to the effect 
that a certificate of deposit payable ‘‘on 
return of this certificate properly indors- 
ed”’ was payable on a condition and not 
a negotiable instrument. These decis- 
ions are contrary to what has generally 
been held in this country, that a certifi- 
cate of deposit so worded is a negotiable 
instrument. If the certificate was non- 
negotiable, it might be objectionable to 
the depositor holding it for this reason, 
as it could not be so readily pledged by 
him as collateral security. But we ques- 
tion very much whether the supreme 
court of Pennsylvania would now adhere 
to the old decisions. For a reference to 


these decisions, and fuller statement upon 
the subject, see the JouRNAL for March 
1903 at pages 160, 161. 

2. There is also a possible question as 
to the negotiability of the instrument by 
reason of its specification of the payee. 
It is payable to either John Smith or 
Mary Smith or the survivor. Before the 
enactment of the Negotiable Instruments 
Law, there was a conflict of authority 
whether an instrument payable tu one or 
other of two persons, was negotiable. In 
some cases the view was taken that as it 
was payable to either only on contin. 
gency of its not having been paid to the 
other, it was not negotiable; in others, 
being payable toeither of the payees, it 
was negotiable. The Negotiable Instru- 
ments Law adopts this last stated view 
and provides the instrument may be pay- 
able to “ one or some of several payees.” 
But this certificate provides the further 
alternative of being made payable to the 
survivor. Questions sometimes arise 
upon savings bank deposits in this form, 
after the death of one party, as to whether 
the survivor is entitled to the deposit as 
against the estate of the deceased party, 
depending upon the original ownership 
of the deposit and whether its title has 
been transferred to the survivor before 
death of the original owner. It is ques- 
tionable, we think, whether a certificate 
of deposit payable to A or B or the sur- 
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vivor is negotiable, by reason of the un- 
certainty as to who is the survivor; but, 
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of course, such an instrument is good as 
a contract. 


Taxation of Government Bonds in lowa. 


———,, Iowa, September 3, 1903. 
Editor Banking Law Journal: 

DEAR SIR:—A bank in this state holds 
$50,000 in government bonds, as a part of its 
capital stock. Is it not entitled to have this 
amount deducted from the assessable value of 
its shares ? PRESIDENT. 


The supreme court of Iowa has held 
not. If the capital was assessed and 


Waiver of 


HuDSON, N. Y., September 1, 1903. 
Editor Banking Law Journal: 

DEAR S1R‘—This bank received for collec- 
tion a promissory note made by a party in this 
city, payable at his place of business. The 
note contained the words “ Protest waived.” It 
was indorsed by the payee to a third party who 
indorsed it to us for collection. What is the 
legal effect of the words “ protest waived” with 
reference to the duties of the collecting bank ? 

CASHIFR. 


Section 182 of the Negotiable Instru- 
ments Law provides: ‘“ A waiver of pro- 
test, whether in the case of a foreign 


taxed, the claim of deduction would 
probably be tenable, but a legal distinc- 
tion is made between the taxation of capi- 
tal, and the taxation of the shares of 
capital held by the stockholders. Inthe 
last stated form of taxation, the deduc- 
tion of the value of United States bonds 
is not permitted. 


Protest. 


bill of exchange or other negotiable in- 
strument, is deemed to be a waiver, not 
only of a formal protest, but also of pre- 
sentment and notice of dishonor.” But 
while the indorsers upon this note would 
remain liable, even though there was no 
presentment of the note to the maker on 
the day of maturity, we conceive the duty 
of a collecting bank would be to make 
prompt presentment to the maker, and 
send it back to the party from whom re- 
ceived, with advices, in case payment 
was refused. 


The Word “‘ Fixed.” 


PRESNALL & MOSSER, BANKERS, } 
ALICE, TEXAS, September 10, 1903. | 
Editor Banking Law Journat: 

DEAR SiR:—Will you kindly publish your 
opinion of the effect of the word “ fixed” on the 
maturity of a promissory note when embodied 
therein, thus: ‘* Ninety days after date (fixed) I 
promise to pay, etc.,” or “On September 1, 
1903 (fixed), I promise to pay, etc.” In other 


words, should grace be allowed on a note thus 
drawn under Texas laws? Very truly, 
P. A. PRESNALL, Cashier. 

The word “ fixed ”’ dispenses with grace, 
and makes the note payable on the pre- 
cise day named, without grace. It is the 
equivalent of ‘‘ without grace.” There 
is judicial authority to this effect. 
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PROGRAMME OF ENTERTAINMENT, AMERICAN BANKERS’ CONVENTION, 


Headquarters at Maple Room, Palace Hotel. 


Tuesday Afternoon, October 2oth. 

The Century Club will tender a reception to 
the visiting ladies from 4 to 6 o'clock at the Club 
Rooms, 1215 Sutter St. 

Tuesday Afternoon and Evening, October 2oth. 

Informal reception to all at Headquarters, 
Palace Hotel. 

Wednesday Evening, October 21th. 


A reception will be tendered to the delegates 
and ladies at the Mark Hopkins Institute of 
Art, Corner California and Mason Sts., at 8:30 
o'clock. Promenade concert. 

Thursday P. M. October 22nd. 
Twenty mile trip around the Bay on steamer. 
Thursday Evening, October 22nd. 


Theatrical performance. 


Friday Afternoon, October 23rd. 


Special athletic entertainment at Sutro’s Baths, 
and visit to Cliff House, Sutro Heights and 
Seal Rocks. 


THE 


Saturday, October 24th. 


Choice of trips to points of interest within 125 
miles of San Francisco, as follows:— 

First. To Asti, Cal., where guests wiil be 
given an opportunity to inspect the model vine- 
yards of the Italian-Swiss Colony. 

Second. If visitors prefer they may ascend 
Mt. Tamalpais. 

Third. They may leave San Francisco by a 
special train making first stop at Palo Alto, af- 
fording delegates an opportunity to inspect Le- 
land Stanford University, proceeding thence to 


‘the city of San Jose, Cal., at which point they 


will be entertained by the San Jose bankers, and 
given a drive through some of the fruit orchards. 

Fourth. Another delightful trip will be made 
from San Francisco direct to the famous Cali- 
fornia resorts, Del Monte and the old town of 
Monterey. 

Program booklet for all, stating what to see 
in and around San Francisco, and how best to 
see it. 

Many dainty souvenirs will be provided for 
both delegates and ladies. 


BANKERS’ CONVENTION. 


(Attractions of the Southern Pacific’s Water and Rail Route—How to Travel in Comfort and Combine Business With 
Pleasure. 


Those who intend to visit California on the 
occasion of the annual convention of the Ameri- 
can Bankers’ Association in San Francisco from 
Oct. 20 to 23 have the choice of various routes, 
but of all none offers more attractive features of 
greater variety than the combined trip by sea 
and land by the Southern Pacific Railway Co. 
The steamships of the company which sail from 
New York to New Orleans are splendidly equip- 
ped and furnished for comfort and their cuisine 
s of the highest class. The water trip is made 
in five days. From New Orleans the 
route to California provides everything that is 
luxurious in railway travel and affords an op- 
portunity of inspecting a country which in recent 
years has attracted much attention in financial 
circles, 


Sunset 


In returning from the Pacific the traveler may 
retrace his tracks, or he may come to this city 
by the all-rail route, through Ogden. Or he 
may take the Oregon Railway & Navigation Co, 
steamers up the Pacific Coast to Portland and 
thence by direct railway line to New York. Stop- 
over privileges are allowed in Texas and west 
thereof and east of the California line. These 
will afford an opportunity to view the great oil, 
rice, cotton and cattle country of Texas. At 
New Orleans sufficient time is allowed to do 
some sight-seeing in that old French-American 
city. The steamships will leave New York at 
noon on Oct. 7 and 14 and the return limit is 
Nov. 30. 
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NEW YORK STATE 
The tenth annual convention of the New 
York Bankers’ Association was held at Sara- 
toga, September Io and 11, 1903. The annual 
address was delivered by the President, Stephen 
M. Griswold of Brooklyn. He described the 
past year as one of prosperity, and said pres- 
ent conditions promise many more years of 
prosperity. Reports were made by the Secretary 
and Treasurer of the Association and the dif- 
ferent groups then reported, showing the condi- 
tions existing in banking circles throughout the 
various sections of the state. An address on 
“‘ Bank Money Orders” was delivered by Joseph 
Chapman, Jr., Cashier of the Northwestern Na- 
tional Bank of Minneapolis. Charles O. Aus- 
tin. Vice-President of the National Bank of 
North America, Chicago, addressed the Con- 
vention on “ Fidelity Insurance.” Addresses 
were also made by Lewis E. Pierson, Vice-Presi- 
dent New York National Exchange Bank, Wil- 
liam L. Moyer, President National Shoe & 
Leather Bank, and R. W. Jones, Jr., President 
Oriental Bank, N. Y. 
The following resolution 
Schlesinger was adopted : 


offered by Mr. 


THE 


The following resolutions were adopted by the 
Wisconsin Bankers’ Association at their annual 
Convention recently held: 

Resolved, That the Wisconsin Bankers’ As- 
sociation approves of any reasonable amend- 
ment to improve our present banking and cur- 
rency system, but we are opposed to branch 
banking. 

Resolved, That we approve of legislation to 
prevent the locking up of funds in the United 
States Treasury in excess of current require- 
ments, thus removing one main cause of periodi- 
cal stringencies. 

Resolved, That 


we would welcome any 


BANKERS’ CONVENTION. 


Resolved, That the thanks of this convent 
be tendered to Secretary Shaw, for the wisdom 
of .his decision in depositing the revenu 
amounting to $40,000,000 in the banks. 

The following offered by Mr. 
Pierson were also adopted : 

Resolved, That the committee which 
president shall appoint on the subject of Ban 
Money Orders shall provide a plan whereby 
members of this Association can be furnish« 
uniform bank money orders, with proper adver 
tising matter in connection with the same, at 
minimum cost; and the report of this committee 
shall be submitted to the Council of Administra 
tion, which is hereby empowered and requested 
to authorize such expenditures as shall in thei 
judgment be proper to enable the committe 
to carry out its recommendations. 

Resolved, That the delegates from this Asso- 
ciation to the American Bankers’ Association 
be instructed to use every endeavor at that con- 
vention to secure definite action favoring Bank 
Money Orders. 


resolutions 


The newly elected officers are: President, J. 
H. DeRidder, of Saratoga; Vice-President, 
Lewis E. Pierson, New York; Secretary E. 0. 
Eldredge, Owego; Treasurer, David Cromwell, 
White Plains. 


WISCONSIN BANKERS’ ASSOCIATION. 


sound solution of the vexed problem of an elastic 
or emergency currency, if issued through con- 
servative channels and with restrictions insuring 
its prompt retirement after its work is done. 

Resolved, That section 1, article 2 of the 
constitution, be amended by adding the follow- 
ing words: *‘ Provided, however, that non-resi- 
dent members shall be prohibited from holding 
office or having any voice in the management of 
the association.” 

The new officers are: President: John M. 
Holley, La Crosse ; Vice-President, J. L. Fieweg, 
Menasha; Secretary, John Campbell, Milwaukee; 
Treasurer E. A. Dow, Plymouth. 





PENNSYLVANIA BANKERS’ 


THE 


rhe ninth annual convention of this associa- 
tion will be held at the Hotel Schenley, Pitts- 
burgh, September 23 and 24, 1903. An address 
of welcome in behalf of the city will be delivered 
by W. B. Rodgers. Esq., City Solicitor, and in be- 
half of the Pittsburgh banks, by Mr. James H. 
Willock, president of the Second National Bank. 
The president of the association, Mr. J. R. 
McAllister of Philadelphia, will then deliver the 
annual address. The annual report of the sec- 
retary and of the Council of Administration will 
be made by Mr. D. S. Kloss of Tyrone, and 
Mr. E. E. Lindemuth of Clearfield, treasurer, 
will make his annual report. Wednesday morn- 
ing’s session will close with reports of auditing 
unfinished 
business and new business, including reports of 
On Wednesday afternoon, 
made by Mr. Dwight M. 
Lowrey of the Philadelphia bar, and by Mr. D. 
C. Wills of the Mellon National bank, the lat- 


committee, special committees, 
group Secretaries. 
addresses will be 


CONVENTION. 
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ter’s subject being ‘‘ The American Institute of 
Bank Clerks.” 

Wednesday afternoon’s entertainment will 
consist of a carriage ride through the parks and 
resident section of Pittsburgh, and on Wednes- 
day evening a reception and smoker will be 
given by Group 8 to the members of the Asso- 
ciation in the ball room of the Hotel Schenley. 

At Thursday morning's session, William H. 
Smith, of the Banking Department, will discuss 
“ State Supervision,” and Hon. Charles G. Dawes, 
president of the Central Trust Company of Illinois 
Chicago, will speak upon ** Proposed Changes in 
our Banking Laws.” The session will close with 
election of officers and their installation. 

On Thursday afternoon the Westinghouse 
Electric Manufacturing Company's plant at East 
Pittsburgh will be visited; from there a trip will 
be made to Homestead; and, leaving Homestead, 
there will be a steamer trip up the Monongahela 
River, returning to Pittsburgh at 8 p. m. 


IMPRINTED CHECKS AND DRAFTS. 


In answer to many inquiries in relation there- 
to, the following letter has been published by 
the Treasury Department, the purport of which 
is thatimprinted checks and drafts cannot be 
returned to the owners after redemption of the 
stamps thereon: 

TREASURY DEPARTMENT, 
OFFICE OF THE COMMISSIONER OF > 

INTERNAL REVENUE, 
WASHINGTON, D.C., August 27, 1903. 

GENTLEMEN :— Your letter of the 24th instant, 
requesting the return to you, after cancellation 
of the stamps thereon, of 1,000 imprinted checks 
forwarded with your claim, Form 38, on July 13, 
1903, has been received. 

In reply, you are advised that the authority 
granted this office to return imprinted checks to 
the owners thereof, after the redemption and can- 
cellation of the stamps thereon, no longer exists. 

The act of Congress approved February 26, 
1902, under the provisions of which imprinted 
instruments were returned to the owners there- 


of, authorizes such action only * where said_re- 
turn is demanded within one year after the pass- 
age of this Act,” and provides that— 

All such checks, drafts, ete., remaining un- 
claimed by the owners at the expiration of one 
year after the passage of this Act shall be des- 
troyed in such manner as may be prescribed by 
the Commissioner of Internal Revenue and ap- 
proved by the Secretary of the Treasury. 

Furthermore, the appropriation to cover cost 
of cancellation, boxing, and other expenses in- 
cident to the return of such checks, made by 
act of April 22, 1902, was available only until 
June 30, 1903. 

It is, therefore, apparent that this office is 
now without either authority or means to re- 
turn imprinted instruments to claimants, and 
that such instruments now on hand must, after 
the redemption of the stamps thereon, be des- 
troyed under the latter provision of the act of 
February 26, above mentioned. 

Respectfully, 


To ————..__ J. W. YERKES, Commissioner. 
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INDIANA BANKERS’ 


The seventh annual convention of the Indiana 
Bankers’ Association was held at South Bend 
on September 9 and roth. In his annual ad- 
dress, President R. L. O’Hair discussed the re- 
lations now existing between the banks and the 
money market and attributed the inability of the 
money market to respond freely to new de- 
mands, not so much to a scarcity of money as 
to the presence of a vast mass of doubtful 
and speculative collateral held as the basis of 
loans. The real remedy, he said, for the tight- 
ness of the money market is not to be found in 
an issue of more circulation but by the avoid- 
ance of the speculative securities of Wall street. 

Mr. Andrew Smith, Secretary, made his annual 
report and the Convention then listened to ad- 
dresses by W. H. Hart, ex-Auditor of Indiana, 
and Mr. S. R. Flynn, President of the National 
Live Stock Bank of Chicago, who discussed in de- 
tail the proposed Fowler bill, which he opposed. 

A resolution offered by Mr. John Perrin of 


ORGANIZATION 


During August, 1903, there were chartered 
36 national banks, with capital stock aggregat- 
ing $1,315,000, and bond deposit $382,250. Of 
this number, 26 associations had a capital stock 
of less than $50,000, aggregating $665,000 and 
10, capital stock of $50,000 or more, aggregat- 
ing $650,000. Four of the associations, with 
combined capital of $105,000, were conversions 
of State banks; 13, with aggregate capital of 
$535,000, reorganizations of S.ate and private 
banks, and 19, with aggregate capital of 
$675,000, associations of primary origin. 

From March 14, 1900, the date of approval 
of the act authorizing the establishment of 
banks with a minimum capital of $25,000, to 
date, there have been organized 1,091 banks of 
that class, with capital aggregating $28 ,478,000. 
During the same period 586 banks, with indivi- 
dual capital of $50,000 or more, and aggregate 
capital of $71,795,000, were organized. In all, 
there were chartered 1,677 banks, with aggre- 
gate capital stock of $100,273,000. 

A further subdivision shows that 937 asso- 


OF 


CONVENTION. 


Indianapolis was adopted for the appointment 
of a committee to confer and act with other com- 
mittees to follow all proposed federal legisla- 
tion affecting banking interests and to act as 
required. A further resolution was adopted 
that the Association recommend the coming 
legislature that the three days of grace be 
abolished ; also that paper maturing on a_holi- 
day be made payable on the following day. 

On the second day, Congressman Fowler de- 
livered an address which was followed by a 
spirited discussion participated in by Mr. Fow- 
ler, Mr. Flynn and Mr. Perrin. Senator Bever- 
idge also addressed the Convention. The new 
officers are: President, Walter W. Bonner, 
Greensburg; Vice-President, A. G. Lupton, 
Hartford City; Secretary, Andrew Smith, In- 
dianapolis; Treasurer, William C. Thomas, 
Logansport; Vice-Presidents-at-large, William 
F. Churchman, Indianapolis and Myron Camp- 
bell of South Bend. 


NATIONAL BANKS. 


ciations, with capital of $51,339,500, were of 
primary organization; 540, with capital of 
$35,490,000, reorganizations of State or private 
banks, and 200, with capital of $13,443,500, con- 
versions of State banks, authorized by section 
5154 of the Revised Statutes. 

On August 31 there were in existence 5,070 
national banks, with authorized capital stock of 
$759.277,095; bonds deposited as security for 
circulation, $381,486,430, and circulation issued 
thereon, $380,076,321. Including $38,511,653, 
notes for which lawful money has been deposit- 
ed with the Treasurer of the United States, the 
aggregate outstanding circulation of national 
banks on August 31 was $418,587,974. 

A comparison of conditions on August 31 
with those existing on March 14, 1900, indicates 
that there has been a net increase of 1,453 banks ; 
$142,969,000 in capital stock; $136,874,860 
in bonds deposited as security for circulation, 
and $163,701,526 in circulation. The gross in- 
crease of circulation (covered by bonds and 
lawful money) was $164,185,244. 





OHIO BANKERS’ CONVENTION. 


OHIO BANKERS’ CONVENTION. 


The Ohio Bankers’ Association will hold their 
thirteenth annual convention at Columbus, on 
Wednesday and Thursday, September 23 and 24, 
1903. On Wednesday, the Convention will be 
called to order by the President at 10:30 in the 
Great Southern Hotel. The members will be 
welcomed by the Governor of Ohio, George K. 
Nash, and the address of welcome will be _ res- 
ponded to by Hon. J. J. Sullivan, President of 
the Central National Bank of Cleveland. The 
annual address of the President will then be de- 
livered by Mr. I. E. Knisely, following which 
there will be reports of the Secretary, the Treas- 
urer, and the chairman of the executive council. 
‘The necessary committees to examine treasurer's 
report on place of next convention and on reso- 
lutions, will then be appointed, and the conven- 
tion will adjourn for the day, to spend the after- 


BOSTON CLEARING 


RESOLUTION RELATIVE TO STAMPING FRAUDULENT 


At a meeting of the Association, held April 
13th, the following resolution was adopted : 

Resolved, that the following provisions, being 
those of the Act of Congress of June 30, 1876 
(part of section 3583 of the United States Com- 
piled Statutes of 1901), viz. :— 


That all United States officers charged 
with the receipt or disbursement of public 
moneys, and all officers of national banks, 
shall stamp or write in plain letters the word 
“counterfeit,” ‘altered’ or “ worthless,” 
upon all fraudulent notes issued in the form 


A CENTURY 


“ A Century of Banking in Pittsburg ’”’ is the 
title of a work just issued from the press of the 
Index Company. The author, Edward White, 
associate editor of the Banking Law Journal 
of New York, spent eight months:in Pittsburgh 
gathering the material for the book. He suc- 
ceeded in rescuing from oblivion many facts of 
great historical value relating to banking affairs 
in this city, and has exercised rare judgment in 


HOUSE 


OF BANKING IN 


noon at the Country Club. There will be an 
evening session on Wednesday at which Mr. H. 
E, Jones, President of tne Dominion National 
Bank of Bristol, Va.Tenn. will make an ad- 
dress upon “The Bank Money Order,” and 
Hon. D. K. Watson will also deliver an address 
in which he will make an examination of the as- 
set and elastic currency bills of the 57th Congress. 
On the morning of Thursday Mr. R. W. Fire- 
stone will make his report as a delegate to the 
State Bank Superintendents Convention ; mis- 
cellaneous business will be transacted, including 
reports of committees, and the business of the 
session will be brought to a close by the elec- 
tion of officers. On Thursday evening there 
will be an entertainment at the Great Southern 
Hotel Theatre. The headquarters of the con- 
vention will be at the Great Southern Hotel. 


ASSOCIATION. 


NOTES. 


of, and intended to circulate as money, 
which shall be presented at their places of 
business; and if such officers shall wrongly 
stamp any genuine note of the United States, 
or of the national banks, they shall, upon 
presentation, redeem such notes at the face 
value thereof— 

are hereby constituted a rule to be strictly ob- 

served by all members of this Association and 

all banks and bankers clearing through them. 

FRANKLIN HAVEN, Chairman. 

A. W. NEWELL, Secretary. 


PITTSBURGH. 


the use of the same. The result is a work that 
will be highly prized by the older bankers of the 
state and by many of the younger ones whose 
forefathers were identified with the inception 
and growth of some of our strongest financial 
institutions. In typographical appearance the 
book leaves nothing to be desired.—Pittsburgh 
Gazette. 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported t 


» the 


New York Clearing House for the weeks ending Sept. 13, 1902, and Sept. 12, 1903, respectively, 
together with a computation of | the proportionate increase or decrease of deposits for the year: 


Banks. 


| 





Bank of N. Y., N. B. A. 
Bank of the Manhattan Co. 
Merchants’ National 
Mechanics’ National 
Bank of America 
Phenix National 
National City 
Chemical National 
Merchants’ Exch. Nat 
Gallatin Nat 

Nat. Butch. & Drov 
Mechanics & Traders’ 
Greenwich 


Nat Bank of Commerce... . 
Mercantile National 


Hanover National 
Irving National 
National Citizens’ 


Corn Exchange 
Oriental 

Imp. & Traders’ Nat 
National Park 

East River National 
Fourth National 
Central National 
Second National. . 
First National 

N. Y. Nat. 

Bowery 

N. Y. Co. National 
German-American 
Chase National 
Fifth Avenue 
German Exchange 
Germania 


Bank of Metropolis 

West Side Bank 

Seaboard National 

First National, Brooklyn. . . 
Liberty National. . 

N. Y. Produce Exchange... 
New Amsterdam Nat 

Astor National 

Western Nat. B’k of the U.S. 


Totals | 





L oans, 
1902. 


|g 16,800,000 |$ 
23.696,000 
13,252,600 | 
12,914,000 
20,712,500 | 
5.4.36,000 | 
24,871,200 | 
24,069,700 
5,116,800 
8,7 10,000 
1,794,600 
3,490,000 
1,150,300 
4,595,000 
28,940,000 | 
68,976,700 
14,137,000 
3,186,400 | 
6,200,500 
2,250,100 
15,250,400 
47,593,200 | 
5,703,000 
6,094,000 
2,891,900 | 
6,412,200 
4,317,700 | 
24,376,000 
1,822,000 
23,001,000 
55,361,000 | 
1,162,500 | 





$881,301,300 
| 


20,323,400 | 
10,284,000 | 
9,487,000 
75.593.300 | 
5.344.700 
2,771,000 
3,959,900 
3,666,700 | 
39,306,300 | 
8,911,600 
2,655,000 | 
3,011,700 | 
11,412,400 | 
7,480,400 
2,338,000 
38,510,300 
3,002,000 
12,797,000 
4,432,000 
7,466,800 
4 506,100 
7,323,200 
4,350,000 
38,092,200 


Loans, 
1903. 


17,055,000 
18,282,000 
12,197,800 
12,664,000 


ty Go 
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37,149,600 
8,547,000 | | 
2,823,600 | | 
2,833,700 | | 

10,91 3,200 | | 
6,966,600 | | 
2,366,400 
7,403,100 | | 
3,272,000 

11,675,000 
4,328,000 | | 
9,877,300 
4,295,300 | 
6,033,500 | 
4,893,000 | 

65,234, mall j 








Deposits, 
1902. 


t + Deposits, 
1903. 


Per Cent. ‘of 
Inc. Dec. 





15,648,000 $ 15,891,000} 1.5 


28,449,000 
15,227,300 
12,887,000 
22,963,700 
5,203,000 
106,742,800 
23,274,200 


6,247.700 
2,646,600 
14,319,500 
54,810,100 
4,849,000 
6,273,900 
3,317,900 
6,876,300 
4,968,200 
27,080,000 
1,787,000 
20, 275, 000 
67 ,025, 000 
1,238,600 | 
22,257,400 
1 3,222,000 
10,189,000 | 
68,674,100 | 
5,348, 100 | 
3,121,000 | 
4,791,600 | 
3,622,700 
47,164,800 | 
9,774,000 | 
3,100,700 
4,756,000 
12,771,800 | 
7,609,400 | 
2,474,500 
8,738,800 | 
3,189,000 | 
1 5,020,000 | 
4.967 ,000 
7,320,900 
4,236,600 | 
8,203,200 | 
4,300,000 | 
43,785,100 | 


| 








t United States Deposits included, | $37,285,900. 


23,294,000 
13,913,700 
12,926,000 


— 
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2,700 


11,000 
936, 800 
. 481, 200 
3 604,000 
5,833,500 
2,439,000 
12,989,2C0 
55,109,800 
5,349,000 
7:997,700 
2,813,600 
6,691,700 
6,779,300 
30,188,000 
4,840,500 
19,515,000 
55,87 3,000 
1,094,500 
18,162,600 
10,245,000 
9,8 32,000 
62,311,900 
5,708, 100 
3,0 36,000 
4,663,100 
3,327,500 | 
43,791,900 
9,318,600 
3,305,906 
4,761,900 ‘ 
11,188,§00/} .... 
7,034,300 
2,353,000 
8,121,100 
3-596,000 
1 3,899,000 
4.378.000 
11,800 | 
: ‘284,200 | 
7.000) .... 
,003,000 | sis... 
68.612, 200| 56.7 | 


- Own 
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$926,582,800 | | | $892,135,300 ‘ors, 195, 600) 





